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TO AMEND AND EXTEND TITLE Il OF THE FIRST WAR 
POWERS ACT, 1941 
(Emergency Powers Relating to Certain Contracts) 


WEDNESDAY, JUNE 11, 1952 


House or REPRESENTATIVES, 
SuspcoMMITrre No. 4 oF THE JUDICIARY COMMITTER, 
Washington, D.C. 

The committee met at 10:40 a. m., pursuant to call, in the com- 
mittee room, Old House Office Building, Hon. Michael A. Feighan, 
presiding. 

Present : Representatives Michael A. Feighan (presiding), Boggs, 
Forrester, and Hillings. 

Mr. Fetanan. The committee will come to order. 

We will consider 8. 2421 and its companion bill, H. R. 594-4. 

(H. R. 5944 and S. 2421 are as follows:) 


[H. R. 5944, 82d Cong., 2d sess. ] 


A BILL To amend the Act of January 12, 1951 (64 Stat. 125 


7), amending and extending 
title II of the First War Powers Act, 1941 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 2 of the Act of January 
12, 1951 (64 Stat. 1257) is hereby amended by striking out “1952” and inserting 
in lieu thereof ‘'1953.” 


{S. 2421, 82d Cong., 2d sess. ] 
AN ACT To amend the Act of January 12, 1951 (64 Stat. 1257), amending and extending 
title II of the First War Powers Act, 1941 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2 of the Act of January 12 
1951 (64 Stat. 1257), is hereby amended by striking out 1952” and inserting 
in lieu thereof “1953.” 

Passed the Senate May 12, 1952. 

Attest : 

LESLIE L. BIFFLE, Secretary. 

Mr. Feicuan. Brig. Gen. Robert W. Brown, Assistant Judge Advo- 

cate General, will speak on behalf of these two bills. 


STATEMENT OF BRIG. GEN. ROBERT W. BROWN, ASSISTANT JUDGE 
ADVOCATE GENERAL, UNITED STATES ARMY 


General Brown. Iam Brig. Gen. Robert W. Brown, Assistant Judge 
Advocate General for Procurement, of the Army. I have been desig- 
nated also as the representative of the Defense Department to appear 
before this committee. 
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I have a prepared statement which has been care ‘fully coordinated 
vithin the De ‘partment of Defense among the three services. It re pre- 
sents the common denominator of our view as to the desirability of 
this act. While I might say that there were some services whose de 
sires pe rhaps were more urgent, this represents the common agree- 
ment saa consensus of opinion as to the statement of the reasons why 
it should be reenacted or exte mnded. 

I will be glad to place myself at the disposal of the committee. I do 
not know how this honorable committee fee ls. 

Mr. Feienan. Will you proceed, General, and read the statement? 

General Brown. Mr. Chairman and members of the committee; the 
LD partment of eee. appreciates the opportunity afforded by this 
committee to appear before it in order to present the views of the 
Department concerning the proposed amendment, H. R, D944 and S. 
2491, which would extend the life of title IT of the First War Powers 
Act, 1941, to June 30, 1953. 

Title Il of the First War Powers Act, 1941 (55 Stat. 889; 50 U.S 

App. 611), was an essential part of the procurement program dur- 
ing World War II. The Congress, in passing this law, realized that 
the tremendous procurement job required by a war demanded a broad 
authority, and title Il of the First War Powers Act, 1941, answered 
the requirements. 

After hostilities ceased, it was considered that title II was still 
effective as long as the war had not been officially ended, and as long 
as action under it facilitated the war effort, which included the oc- 
cupation of enemy territory. However, upon the cessation of hos- 
tilities, the military departments endeavored to return to normal, 
peacetime methods of procurement and did not use title IT more than 
was necessary. 

The opening of hostilities in Korea again made a broad procure- 
ment authority imperative: but, in order to resolve any doubt as to 
whether title II of the First War Powers Act was still in effect, the 
Congress was asked to ame ‘nd that act, making it effective during the 

‘national emergency” declared by the President on December 16, 1950, 
The Congress again recognized the need and passed the amendment 
(Public Law 921, 8Ist Cong.) extending title II in order to facilitate 
national defense, with the act as amended, to expire at the will of the 
Congress or the President, bui m no event to extend beyond June 30, 
1952. That is the date that I wish to emphasize—J une 30, 1952. 

The amendment also added a provision to protect the Government 
by requiring all contracts entered into by authority of the act to 
contain a clause to the effect that the (¢ ‘omptroller General of the 
United States or his agents shall have access to and the right to ex- 
amine any pertinent papers of the contractor or subcontractor. 

June 30, 1952, is almost upon us and yet ia Scania y conditions,’ 
the hostilities in Korea, and the threats of communism remain with 
us as much as, if not more than, in 1951, when the first amendment 
was passed. The proposed amendment presently before this com- 
mittee and earnestly advocated by the Department of Defense would 
change the termination date of the act from June 30, 1952, to June 
30. 1953. 

It is extremely important to the procurement program of the De- 
partment of Defense that this amendment be favorably considered 


a 
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by the Congress. All of the needs that were evident on January 12, 
1951, the time of the passage of the first amendment, apply equ: ally 
at this time. The needs as they then appeared are incorporated in 
the report of the congressional committee that investigated the need 
for that amendment and will therefore be only briefly summarized 
here (Senate Hearings on S. 4266: To Amend and Extend Title II 
of the First War Powers Act, 1941, dated December 20, 1950). 

Title II of the First War Powers Act, 1941, provides additional 
authority in the fields of advance payments, direct and guaranteed 
loans, disposal of matters of liquidated damages, and power to enter 
into contracts or amendments thereto without regard to the pro- 
visions of existing law relating to contracts and their amendments. 

Upon the enactment of the amendment (Public Law 921, 81st 
Cong.), the President issued Executive Order No. 10210, authorizing 
the Secretaries of the Army, the Navy, and the Air Force, under such 

regulations as might be approved by the Secretary of Defense and 
subject to certain restrictions in the Executive order, to exercise the 
authority granted in the act. 

In accordance with this authority, regulations for the armed serv- 
ices were prepared which closely circumscribed and limited the powers 
which could be exercised under title II. The Department of Defense 
policy was announced to be that the powers under title II were to be 
used only when other adequate authority does not exist and then only 
where it was found that such action would facilitate the national 
defense. 

The manner in which the authority of title IT is exercised can be 
shown by reference to the activities of the Army in this respect. The 
authority under the act was delegated to the Under Secretary. On 
May 7, 1952, the Under Secretary of the Army was redesignated the 
Assistant Secretary of the Army (Research and Matériel). The 
Assistant Secretary of the Army (General Management) was re- 
designated the Under Secretary of the Army. 

All that means is that the Under Secretary and the Assistant Secre- 
tary just swapped names. They did not swap jobs. Keep that in 
mind when I am try ing to describe these delegations here. 

The Under Secretary has delegated limited authority to the Assist- 
ant Chief of Staff (G—4), with ‘authority to a to the heads 
of procuring activities. At the same time he set up in his office an 
Army Contract Adjustment Board—and I neglected to pais that I am 
president of that board, also—which alone was authorized to approve 
requests for amendments without consideration. 

The Air Force and the Navy similarly have restricted their delega- 
tions of authority. Thus, the powers encompassed by the act have 
been protected from abuse by delegating authority only to a small 
number of persons. At the same time the act has provided the elas- 
ticity necessary in a tremendous procurement program. 

It has been necessary for the military departments to use title II 
during the last year particularly in amending contracts without con- 
sideration. It is used, however, only when necessary to facilitate the 
national defense. Any benefit derived by a contractor is incidental 
to the goal of facilitating national defense. However, it so happens 
that small-business contractors were the incidental recipients of 
nearly all the relief afforded. 
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On April 30, 1952, the military departments had processed 388 
cases Involving amendments without consideration, correction of mis- 
takes, and formalization of informal commitments. Relief was 
granted in about half of these cases. Where re lief has been granted 
by way of amendment without consideration, the principal basis has 
been that such action would keep open sources of supply that would 
otherwise be lost. 

The action taken in some instances has resulted in the Govern- 
ment’s obtaining the contracted services or supplies at a lower price 
than would have been the case had the contract been placed with a 
new source, 

Mr. Ferguan. May I interrupt, General? Just what do you mean 
by “amendments without consideration” ? 

General Brown. Under our old contract law, we cannot amend or 
modify a contract unless there is new consideration flowing to the 
Government. That consideration can take numerous forms, but to 
increase the price of a contract merely because the contractor cannot 
perform the contract at the prices he originally contracted for would 
be called modification of a contract without consideration. 

Mr. Frerenan. In other words, you agree to give an amount in ex- 
cess of what was originally agreed upon ? 

General Brown. Yes, sir. 

A tabular summarization of the actions taken by the Armed Forces 
under title II of the First War Powers Act, as amended, for the 
period : — ary 21, 1951—that is the date we set up our boards—to 
April 30, 1952, follows: 


Consolidated report of the actions taken by Departments of the Army, Navy, 
and Air Force under title 1I of the First War Powers Act, as amends d, and 
Executive Order No. 10210, issued thereunder for the period Feb. 21, 1951, to 
ipr. 30, 1952 


| 
t i | J 
Ame s wi ut Goivectinn ef mnietaken Formalization of com- 
co eratior mitments 
ype ction a * ee 
Dollar Dollar Dollar 
Number :mounts Number smounts Number amounts 
involved =| involved | involved 
1, Approved 29 | $9, 507, 603. 27 152 | $1, 311, 809, 05 18 $171, 109. 16 
, l ] 3 4.7 t $44.25 4 260, 139. 81 
3. Withdrawn 18 2, 147, 764. 96 16 89, 750. 25 
Total P 168 | 24, 307, 662. 97 | 232 2, 117, 003. 55 22 131, 248. 97 
4, I ng 75 13, 934, 026. 14 75 716, 603. 29 12 221, 678. 89 


Note that the breakdown of the statistics there is “Amendments with- 
out consideration,” “Correction of mistakes,” and “Formalization of 
commitments.” These statistics are for the entire Defense Depart- 
ment. You will find that in “Amendments without consideration” 
we have ap proved 29 in the amount of $91 ° million. We have denied 
121 in the amount of a little over $12 million. Eighteen were with- 
drawn by the applicants in the amount of $214 million. 

So far as “Correction of mistakes,” there were 152 corrections ap- 
proved involving a little more than a million dollars. Sixty-four were 
disapproved or denied. The latter only involved some $715,000. Six- 
teen were withdrawn. 
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On “Formalization of commitments,” 18 were approved and 4 
denied. 

The summary shows that we took action on 168 cases of amendments 
without consideration, which involved a little more than $24 million. 
We took action on 232 corrections of mistakes which involved a little 
more than $2 million. We took action on 22 formalization of informal 
commitments with nearly $500,000 involved. 

There were pending as of the 30th of April—I checked to see that 
these figures were not materially changed—75 applications for amend- 
ments without consideration which involved some $14 million. There 
were also pending 75 applications for correction of mistakes which 
involved over $700,000, and there were 12 applications for formaliza- 
tion of informal commitments outstanding in the amount of 
$221,678.89. 

In addition to the above actions, because of the magnitude and 
peculiar characteristics of a particular production project, it at times 
has been found necessary to use title II to authorize some highly 
desirable arrangement not otherwise permissible under ordinary con- 
tract procedures. 

All of these powers have been exercised during the last year, but 
only where it would facilitate the national defense and adequate au- 
thority did not exist under some other act. The same powers will be 
needed for the coming year in order to meet the varying problems 
that occur in the extensive procurement program of the military de- 
partments; also in order to clear up all the outstanding cases. 

In summary, it may be stated that the military departments have 
been sparing in the exercise of title IL powers and have kept delega- 
tions of authority thereunder to a minimum. ‘Title IT has assisted 
in the accomplishment of the procurement program to date. 

Extension of the act to June 30, 1953, will be of the greatest assist- 
ance to the military departments in facilitating the accomplishment of 
the greatly expanded procurement programs of these departments. 

Mr. Ferien an. General, you are aware, no doubt, of the fact that 
the Comptroller General has opposed the continuation of these powers. 

General Brown. Yes, sir. 

Mr. Feiegnan. You are probably also familiar with = portion of 
the statement by Frank Yates, Acting Comptroller General, with 
reference to this matter, which appears on page 4 of Report No. 1498 
in the Senate (82d Cong.). The Comptroller General does subse- 
quently audit the action that you have taken. 

General Brown. Your amendment of the War Powers Act so as 
to make it apply to “national defense” instead of “war” carried that 
provision that the Comptroller General had access to all the papers 
pertaining to the amendment or modification of any contract. To 
date, I do not know that the Comptroller General has questioned any 
amendment or modification of any contract that we have made under 
anv of those powers. 

Mr. Feienan. Of course, even if he has the power to examine and 
look at all the books, he would have no authority to countermand any- 
thing at all. 

General Brown. He has no authority to countermand, but he has 
authority to report it to Congress and we are very careful to keep 
our foot out of the beartrap with Congress. 








29511 
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Mr. Boaus. Mr. Chairman, were the comments of the opposition of 
the Comptroller General expressed before the amendment of the 
Eighty-first Congress? You referred evidently to an expression of 
opinion by the Office of the Comptroller General. Was that expres- 
sion of opinion before the act of the Eighty-first Congress ¢ 

Miss Smep.ey. No. 

Mr. Boces. Is that a new expression of opinion today ¢ 

Miss Smepiey. That is right. 

Mr. Bocas. That is even in view of this amendment. 

General Brown. If I might speak further, I think the Comptroller 
General, with all due respect, is laboring under a misapprehension as 
to the needs for flexibility in a great procurement program like we 
have. I think also he is laboring under the impression that we sought 
the amendment of the War Powers Act in order to make it apply to 
national defense, that we sought that only in order to amend a limited 
number of contracts. 

It so happens that the representatives testifying for the Army men- 
tioned the fact that we then had on hand, at the time he was testify- 
ing 45 cases, most of them small business. Evidently the opinion got 
abroad that about 45 cases were all that we would need this act for. 

ut due to the instability of the elements in our economy with refer- 
ence to the elements of price, you see we had many contractors who 
came along and got their contracts before Korea. That was in June 
L950. 

It was at least December or the early part of 1951 before some order 
or stability was brought into the economic elements of price. Mean- 
time, we have been letting contracts all along between June 1950 and 
January 1951. Asa matter of fact, I do not think that you can confine 
the necessity for amending contracts without consideration to any par- 
ticular period. 

[t so happens that that was an intense period of price dislocation and 
it so happens that many people, small people, suffered because of that 
dislocation unless they could get the prices of their contracts adjusted. 

Mr. Forrester. Why did we have that price dislocation that you are 
speaking of ¢ 

General Brown. It was because of Korea. 

Mr. Forrester. I know. But what was the matter with these Gov- 
ernment boards? That is what I am talking about. 

General Brown. Requirements shot up everywhere. Requirements 
were intensified, military requirements, and I think probably the or- 
dinary requirements. I am not an economist, but I think just the 
ordinary civilian business everywhere was disorganized and it was 
disorganized because of the intensification of buying requirements for 
Korea, letting contracts for Korea. 

Mr. Forrester. That was the justification for these control boards 
that we set. up, was it not ? 

General Brown. I believe the honorable member of the committee 
would realize that these control boards that you set up, it took them 
some time to get into operation and get organized. For instance, no 
one thought about control boards for some time after Korea. By the 
time the control boards were organized and operating 6 or 8 months at 
least elapsed. 

Who knows how many cases are going to arise out of this steel situa- 
tion so far as small business is concerned. 


+ ee 
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Mr. Bocas. Let me ask you one question right there. In the con- 
sideration of the National Defense Act in either body—the House or 
the Senate—did they consider making this a part of that act? Was 
the matter considered? Was this authority considered along with 
considerations of the National Defense Production Act? 

General Brown. By the Congress ? 

Mr. Boces. By the Congress. 

General Brown. I do not think so, sir. My opinion is that since 
title—this was originally section 201 of title I] of the First War 
Powers Act, and it was applied all through World War II. The de- 
partments I think themselves are primarily responsible for trying to 
keep title II of the First War Powers Act separate from the other 
emergency legislation. 

I am quite sure that title II of the First War Powers Act was not 
considered along with the Production Act. 

Mr. Feiguan. General, I notice on page 4+ of your statement you 
said : 

However, it so happens that small-business contractors were the incidental 
recipients of nearly all the relief afforded. 

I have before me correspondence from Congressman Wright Patman 
of the Select Committee on Small Business of the House, addressed 
to Chairman Celler, and also a letter dated June 3 from Senator Blair 
Moody of the Select Committee on Small Business of the Senate, and 
I would like to read a brief excerpt from each. The letter addressed 
from Mr. Wright Patman says as follows: 


A strong argument can be made that the regulations which the armed services 
have drawn up to govern price redetermination cases actually discriminate 
against small business. The issue centers about a qualification which the De- 
partment of Defense has made of the phrase “facilitate the national defense’ 
contained in Public Law 921, Eighty-first Congress. This language has been 
interpreted as meaning “essential to the national defense.” Obviously the use of 
the word “essential” is unduly restrictive and violates the objectives which the 
Congress intended to obtain in this act. In actual practice the criterion of 
essentiality excludes small firms from the benefits of the law and gives an undue 
advantage to the larger producers when the finding of essentiality is made on an 
individual basis. In other words, even though a group of small suppliers as a 
group would most certainly be regarded as essential to the national defense, it 
does not follow that as individuals they would be so classified. On the contrary, 
the negligible number of price redetermination actions taken indicates that the 
smaller firms have been denied this form of relief presumably on the ground that 
as separate entities they were not essential. Since the smaller producers solely, 
because of size, cannot be considered essential, we must accept the logical con- 
clusion that the entire group is not essential. This of course is contrary to fact 
and is absolutely discriminatory. 


Reading from Senator Moody’s correspondence : 


The Subcommittee on Mobilization and Procurement of the Senate Small 
Business Committee conducted hearings on the administration of Public Law 
921, Eighty-first Congress, by the Department of Defense. The hearings were 
based on complaints received from a number of small concerns who stated that 
they were being denied relief to which they felt they were entitled under the law. 
Our study of the matter confirmed the reports coming to the Senate Small Busi- 
ness Committee. It was apparent that the Department of Defense had circum- 
scribed the law with regulations so stringent as to destroy the full purpose of 
the law. 

I am enclosing for your information a copy of our report, Senate Report 1459. 
I eall your attention particularly to the conclusions and recommendation. On 
April 15, 1852, I addressed a letter to the Secretary of Defense asking for a 
report on the steps taken by the Department of Defense to implement our rec- 
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ommendations. I ‘have not yet received such report from the Secretary of 
Defense 

Apparently those views are somewhat at variance with the state- 
ment that you made. 

General Brown. Some of the statements which the chairman read 
to me are correct statements. As to other statements I think the 
writers of those letters are under a misapprehension or are misin- 
formed. 

At the time I testified before Senator Moody’s committee I —_ 
a check of all of the relief which had been granted and in every case 
the recipient—in every case exce pt one doubtful case where you accept 
the definition of “small business” being less than 500 employees, e very 
recipient was a small-business man. Every recipient. 

Ww e had not granted relief to anybody who could be classed as a 
large-business man. There was only one case where the employment 
centered around 500 employees, and Mr. Moody was informed of the 
fact that that was a doubtful case, but in every other case where relief 
had been granted the recipient was a small-business man. 

If I might try to clear up—I think we had better put a reservation 
in the record—so far as the prepared statement is,concerned those are, 
the views of the Department of Defense. Beyond that approved 
statement I think the committee will have to accept them as my indi- 
vidual views or views of the Army. 

What I am trying to say is this, Mr. Chairman: What I think the 
difference of view is, is that many small-business men—and_ their 
sponsors—think that those contractors, just because they did have a 
rise in prices to a considerable extent, should have their contracts 
adjusted. It is probable that the law permits that also, but the regu- 
lations which have been promulgated by the Department of Defense 
have adopted a more conservative view. 

In other words, they adopted as a matter of policy that they would 
not adjust prices unless is was necessary to get out production for 
Korea or for the national defense. The great argument has been 
over whether a small business was necessary to the particular item of 
procurement. You see, he comes in for relief and he may have 44 
competitors. If you dispense with him, you have 44 other people to 
go to. 

So the people who formulated the regulations I think reasoned 
with themselves that we will have a hard time justifying a price in- 
crease; we will also have a hard time formulating standards for just 
mere price adjustments: but when it is necessary, when an item. is 
highly essential to national defense, we will have no difficulty in 
justifving that, or where his loss was due to governmental action, we 
can give him relief. 

But just to merely sit down and adjust the whole level of prices be- 

‘ause a small-business man happened to be involved is a rather hereu- 
an task. 

The Department of Defense has answered Mr. Moody’s letter and 
T would like to submit that. I have a copy. I would like to submit 
that to the committee in reply to the allegations there. I will be glad 
to read this to the committee. 

Mr. Frignan. With the committee’s approval we will put this in 
the record. If you would, we would like to have your comments on 
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it, rather than reading it in full. The letter from the Deputy See- 
retary of Defense follows: 


THE SECRETARY OF DEFENSE, 
Washington, June 6, 1952. 
Hon. BLAtk Moopy, 
Chairman, Subcommittee on Mobilization and Procurement, 
Select Committee on Small Business, United States Senate. 


Dear SENATOR Moopy : Reference is made to your letters of April 15 and May 
5. 1952, both of which requested our serious consideration of certain recommen 
dations contained in the report of the Select Committee on Small Business con 
cerning the administration by the Department of Defense of title IL of the First 
War Powers Act, as extended. 

All of the recommendations of the committee have received the careful atten 
tion of the military departments, and I personally have reviewed both the regu- 
lations and the committee’s report with relation to the regulations. Furthermore, 
I have caused a most thorough examination to be made of the legislative history 
of the First War Powers Act as originally passed by the Congress, and as 
extended. 

The statute vests what we conceive to be extraordinary and unusual powers 
in the President, including the power to authorize agencies to enter into amend 
ments of contracts without regard to the customary requirements of law when 
ever it is deemed that such action will “facilitate the national defense.” Mani- 
festly, the invasion of South Korea had serious economic implications for Ameri 
can businessmen, both in their dealings with the Government and in their 
dealings with private contractors. The Department of Defense fully realizes 
that the ordinary risk of doing business has to be mitigated for some suppliers 
in order to preserve and broaden the industrial base of supply for essential 
military production. As the committee has observed, the powers granted by the 
First War Powers Act are extremely broad, and the only standard prescribed by 
the statute, namely, the facilitation of national defense, has been incorporated in 
the President’s Executive order and in our regulations. The Executive order 
provides for amendments to contracts “whenever, in the judgment of the See- 
retaries of Defense, the Army, the Navy, or the Air Force, respectively, or their 
duly authorized representatives, the national defense will be thereby facilitated.” 

In determining what action will “facilitate the national defense,” especially in 
the most important situation under the regulations, that of amendment without 
consideration, some standard must be applied to govern the exercise of this ex- 
traordinary authority. The need for a clear and definite standard was also ree- 
ognized by the Comptroller General, at the time the amended statute was under 
consideration, as follows: 

“T think it is incumbent upon all of us and a duty which we owe to the tax- 
payers and to the Congress to see that the broad powers granted are judiciously 
exercised and that the abuses of similar authority which occurred during World 
War II are reduced to a minimum or entirely eliminated. I strongly urge, there 
fore, that the Department of Defense establish such controls as may be necessary 
to insure that result.” 

Although it is difficult to anticipate all the possible situations in which the 
national defense might be facilitated through actions to correct mistakes or to 
formalize informal commitments, in the case of amendments without considera- 
tion we have set forth in our regulations certain examples of situations where the 
basic standard would be satisfied and relief could properly be granted. Among 
these situations is one where the continued operation of a contractor is found to 
be essential. While the ultimate test in the regulation, as in the statute, is the 
facilitation of the national defense, one of the principal criteria is essentiality. 
Therefore, with reference to your suggestion that the example dealing with es- 
sentiality quoted in our regulation be deleted, it would appear that in the normal 
case (in the absence of special circumstances such as action by the Government 
contributing to the increased price), a finding that the continued operation of a 
contractor will facilitate the national defense would depend on a showing of es- 
sentiality. If the continuing productive capacity of the contractor is not essen- 
tial to national defense, relief, in most cases would have to be granted to him 
on the basis of the over-all benefit to the national defense resulting from the 
general health of the economy, a proposition so broad that this Department 
would find difficulty, without legislation specifically authorizing general relief, 
in justifying the expenditure of funds made available by the Congress for the 
purpose of national defense. For this reason the Department of Defense would 
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find it impracticable and unwarranted to amend its regulations along lines pro 
posed by the committee which, in effect, would mean that relief would be granted 
solely on the basis of “extreme hardship.” 

the Department of Defense is thoroughly aware of the great contribution to 


the national security made by small business. This awareness is reflected in 
programs directly seeking small-business participation, and also in programs de- 
signed to broaden the industrial base. We cannot, however, justify general 


relief measures in the interest of small-business contractors apart from direct 
defense interest or facilitation 

In view of the interest of your committee, I am again requesting the particu 
lar attention to the Secretaries of the Army, Navy, and Air Force to the com 
mittee’s report and to your letters. I am also requesting that they give careful 
consideration to the greatest equity possible under the existing regulations, 

Sincerely yours, 
Wa. C. Foster, Deputy 

General Brown. The Defense De partment took the stand, pretty 
much as I have stated, that standards are too intangible and it is too 
much of a task upon the military department to just merely adjust 
prices because of Korea or because of the emergency. Where we need 
the production or where a contractor Is vitally esse ntial as a source of 
supply, there is no difficulty in making the determination and grant 
ing him the necessary relief because we have very adequate and 
justifiable standards to go by, and we can’t be censured for making the 
expenditure. 

Mr. Forresrer. May Lask you on that line: If you could get it else 
where you wouldn't do that; 1s that right? If you could obtain those 
goods elsewhere ? 

General Brown. That is right. That is what the whole argument is 
about. If aman has 44 people that you can buy boxes from 

Mr. Forrester. If you could turn to someone else, you wouldn't 
give that man an increase / 

General Brown. That is right. We have a box manufacturer who 
comes in and wants his prices increased. If we find out there are 44 
box manufacturers just aching for the contract— 

Mr. Forrester. But if he is the only one, if it is a strategic mat 
ter, that you have to have it— 

General Brown. We would be glad to make the adjustment. 

Mr. FrigwHan. To what do you attribute the situation to be where 
you say a man has a contract for so many items at such and such a 
price? Then you say there are 44 others who would be glad to accept 
that contract at that price, at the same price as the original man who 
has the contract, and who wants an increase in price. Do I make 
myself clear? 

General Brown. We cannot very well, in view of that situation, find 
that that man is absolutely essential to the national defense. Accord- 
ing to present standards we cannot grant that—I mean according to 
standards prescribed by Defense oe ries regulations, the boards 
are powerless to grant that man relief because they cannot so relate 
his production to needs as to justify the ex pe nditure. 

Mr. Ferauan. Do I understand you co rrectly, that this man who 
has the contract wants an adjustment upward? You could, on many 
oceasions, have that contract assigned to someone else who would be 
glad to accept it at the original figure in the original contract / 

General Brown. That is right. 

Mr. Forrester. In a case like that you would not want to upset the 
entire law of contracts. 
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General Brown. That is right. 

Mr. Forrester. That is what this does, as a matter of fact. 

General Brown. Yes. We regard this as an extraordinary author- 
ity. We classify it as such. We only resort to it when we are thor- 
oughly satisfied that the regular statutory provisions are inadequate to 
enable us to accomplish some highly essential thing for the national 
defense. 

Mr. Forrester. In other words, that could be the only intelligent 
excuse for abrogating the law ——— acts, since you adopt that theory. 

General Brown. We have had cases for relief where the contracting 
officer went in and disrupted the man’s entire line of production. We 
call that governmental action. Wealso grant relief on that basis. But, 
aside from being essential to procurement, and aside from govern- 
mental action, we do not adjust prices by just merely adjusting prices. 

Mr. Freiguan. During all the time in which this statute has been 
effective and you have oper: ated under it when necessary, what has 
been the extent of the criticism by the Comptroller Gener: al / 

General Brown. We have received no criticism from the Comp- 
troller General. 

Mr. Freiquan. That sounds to me like it is recognition of a remark- 
able job. 

Mr. Forrester. General Brown, when we went into Korea you 
naturally had to start contracting. I believe you said that the prices 
skyrocketed. That I agree with. 1 do not think we took the steps 
that we should have taken to prevent that, for instance, when we let 
the price of steel go up overnight. We would have gotten excited if 
Russia had destroyed about 3,000 of our airplanes on the ground, but 
we did not realize that when we let the price skyrocket we de 
stroyed several thousand planes that we had never put into production. 

That is beside the point with you. I am just making that state- 
ment because I want to get that off my chest. I notice that the Comp- 
troller General said that there was some excuse for you people having 
this authority to commence with, but he suggests now that probably 
that situation has been relieved. 

1 would like to have your comment on that because you have had 
around 2 years now to make contracts. I would also like to have your 
opinion as to whether you think that our stabilization boards and our 
—— boards have done a good job, and whether our prices are more 

r less stationary now and whether a contractor could make an agree- 
ment with you that is in his good business judgment. 

I am a private enterprise man and I like a private contractor to take 
some risk. I am sick and tired of one of them talking private enter- 
prise and then wanting the Government to underwrite him. If he 
is going to stand on his own feet I want him to stand on his own feet. 
I would like to have your comment on whether or not you think the 
prices are stabilized to the extent now that a man m: iking a contract 
with you would have reason to believe that he could tell you what he 
would perform a contract for, and that as a reasonable man he had 
some right to think that he could do it, and whether or not he would 
have to live up to that contract whether he won or whether he lost. 

General Brown. Although I must have it on record that I am not 
giving any opinion except my individual opinion, and that I am not 
an economist, I think that the prices are so stabilized now that a con- 
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tractor ought, by the exercise of due diligence, to be able to perform his 
contract somewhere within close estimates, preestimates as to what 
it will cost him to perform it. 

Mr. Forresrer. Did you not rather catch that that was the argu- 
ment of Mr. Warren, the Comptroller General? I think I caught 
that in his objections. 

General Brown. I thought his objections were broader than that. 
I thought his objections were directed primarily at adjustments of 
prices. The figures show that we still have 75 important cases pend- 
ing. Those cases are cases where too much speed cannot be injected 
ito the disposition of them. 

The contractor is permitted to come in for a hearing; we have to 
have all sorts of figures as to costs, and certificates as to essentiality, 
and so forth. Quite a number of these contractors were late in filing 
their requests for relief. Many of these requests for relief arose out 
of contracts that were not pre Korea. 

They arose out of economic conditions that came into existence 
because of the failure to stabilize or stabilize promptly enough. There 
were too many unforeseen contingencies. The contractor did the best 
he could, yet he lost his shirt not due to his own fault. 

I think that we ought to preserve that flexibility that the War 
Powers Act lets us have above the staid and rigid and closely pre- 
scribed peacetime procedures of contract negotiation. 

We had the War Powers Act all through World War Il. So far 
as procurement is concerned, when it comes to expending $56,000,000,- 
000 a year and expending it against time, so far as the actual opera- 
tion is concerned this emergency situation is not much different from 
wartime procurement. As a matter of fact, it is more difficult— 
emergency procurement is more difficult we wartime procurement 
because we don’t have the psychology that goes along with war pro- 
curement, and we still have the aie of people to reach back 
and use peacetime processes. 

Mr. Forrester. You will pardon me; you are making a very intelli- 
cent statement, as I have re n following you. Will you comment on 
this for me: this is page 4 and this is a part of the objection of the 
Comptroller General : 

It is assumed that the fixed-price contracts referred to in the prior hearings 
before your committee have been modified or now will not be. 

General Brown. That is not a correct assumption because I have 
given you those figures in the prepared statement, and we still have 
pending 75 cases concerning amendments without consideration. 
They are tabulated. We have informal commitments and we have 
correction of mutual mistakes. Those who are not engaged in daily 
contract procedure do not realize how vital the correction of some 
of these mutual mistakes are, where the bidder has overlooked some 
vital thing and where the contracting officer did not—I have to admit 
it, such cases exist—where the contracting officer did not possess or 
understand the technical knowledge to the extent where he could tell 
that bidder that he must be bidding far off base, too far off base, that 
he must not understand what he is bidding about. 

Mr. Forrester. I see that, General. I see that. Let us comment on 
this a little further, and taking up where I left off, where it says— 

Those contracts have been modified by now or he would have the right to 
assume that they would not be 


ae 





AMEND FIRST WAR POWERS ACT, 1941 13 


then he continues— 

and the circumstances justifying the act of January 12, 1951, and amending and 
extending title II of the First World War II War Powers Act of 1941) are not 
now present at least to the extent they then existed. 

General Brown. I think they are present, and some of our prob- 
lems are intensified over and above what we then conceived them to 
be. 

Mr. Forrester. I believe you would be helpful to this committee if 
you would explain that to us to some extent. On these statements, 
certainly we are not skilled in this. We are just laymen called on to 
decide this thing. Now we have the Comptroller General making 
statements, and I believe you did say that prices were now somewhat 
stabilized, and here is a condition that evidently is better than you were 
in when you started out with Korea in 1950, when prices skyrocketed. 

I believe you said that we have prices now pretty well under 
control. 

General Brown. We do not only need the War Powers Act for the 
purpose of adjusting prices or affording relief to small bidders, but 
contractors, due to some unforeseen contingency—it may be the non- 
availability of some material; it may be some labor difficulty—there 
are numerous contingencies that it is quite difficult for contractors to 
foresee, and if they assume that conditions are going to be quite nor- 
mal, and our economy is so geare . L309 it seems the least disruption of 
any element in the economy is liable to have dire consequences, so far 
as a contractor is concerned, a so far as his production line is con- 
cerned, 

It is quite oe y for us to be able to modify delivery schedules. 
We afford relief by modifying delivery schedules. Under the old 
peacetime contract procedure we do not have any authority to modify 
the delivery schedules. 

That again is a modification of contract without consideration. 
But many delivery schedules are worked out and incorporated in the 
contract, and become frozen. Then, afterward, something happens 
that we don’t have to be a: Shylock as to the exact date of those 
deliveries. 

It may help both the Government and the contractor if we can 
inject some flexibility into our delivery schedule by extending it. 

Mr. Forrester. That of course would follow with the law of con- 
tracts. Of course, you could extend the contract. 

General Brown. We have heretofore—erroneously or not—it is a 
precedent within our Department that the extension of delivery 
schedules without a new consideration moving to the Government 
is an amendment of contract without consideration. 

Mr. Forrester. Correct. How about a $1 consideration? 

General Brown. The Army has never accepted the theory of nom- 
inal consideration. 

Mr. Forrester. But the law has. We have those by the thousands. 

General Brown. We think that the War Powers Act enables us to 
extend delivery dates and grant delivery dates. 

Mr. Forrester. You are not worried about having the right to ex- 
tend delivery dates, are you? 

General Brown. I think Iam. I will have to say that I am wor- 
ried about having authority, because we have never, in the De- 
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fense Department, used any authority except the War Powers Act to 
extend delivery. 

Mr. Forrester. We know a hundred years ago they held a $1 con- 
sideration was sufficient. 

General Brown. I do not want to lay too much emphasis on de- 
livery schedules. For instance, we have many peculiar arrangements 
in our procurement program. We have what are ¢ ‘alled nonseverable 
facilities. A facility is some kind of a tool or press or a jig or a die, 
or something that goes into the contractor’s production line that en 
ables him to produce e. We install these fixtures in a contractor-owned 
plant and we have a great deal of difficulty in effecting arrangements 
about what is to happen to those facilities. 

Sometimes they are worn out; sometimes if we go in and tear them 
out the facility will be no good. Sometimes the facility is in such 
a shape that you have to abandon it. ; 

Mr. Forrester. If we pass this Emergency Act coming up this 
afternoon, we have already given you authority for that, have we 
not ¢ 

General Brown. No, sir; you have not. We are departing from the 
peacetime contract procedures in making any arrangements to aban 
don property or making any arrangements to let the contractor keep 
that property, or merely just making a determination that that prop- 
erty is worn out. We run the risk, a grave risk, of having our con- 
duct questioned unless we can, as it were, cover up under the War 
Powers Act. 

Mr. Forrester. I know that there is an emergency provision in that 
bill where we do give you the right to take over plants and so forth, 
and furnish machinery to them. 

General Brown. I wish I could picture to you some of the great 
projects that we have had to enter into and the complexity of the 
contract arrangements in connection with facilities and so forth that 
we have had to enter into in order to get some of these highly secret 
projects going. The question of rent comes up in connection with the 
War Powers Act. 

Naturally, if we rent something to a contractor we should charge 
him rent. But it seems absurd to charge him rent because he will turn 
right around and incorporate it in the price that he makes us pay. 

If we could just cut across that barrier, we save ourselves a lot of 
bookkeeping and a lot of accounting. But the only way that we can 
hurdle that barrier of not charging him rent for the thing that we put 
in there is the War Powers Act, which is an extraordinary power 
over and above ordinary contract powers. 

Mr. Forrester. Do you have to have this authority here in order to 
do that ? 

General Brown. That is right. I could just go on and enumerate 
case after case. You might not as a lawyer agree with me entirely, 
but I submit that we are following the precedents and it is hard 
to get away from a legal precedent that we have been following for 
years in the departments when they are conservative precedents. 

Take a project where we may have a man who has all the know-how 
in the country in connection with electronics, but we have got to have 
electronic production i In an enormous mass. How do we get it? We 
may enter into a contract with a prime manufacturer, and we may let 
him have a lot of the necessary tools to do it with. It will be necessary 
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because this is a tremendous expansion, and he is not either able or 
willing to do the thing without assistance from the Government. 

We will enter into a contract with him where we will charge him 
with assembling the necessary subcontractors, necessary suppliers to 
do this job; we will let him have the tools and we will give him the 
power to regulate the use of the tools among these people who are 
helping on this big project, but we cannot do anything like that 
without the War Powers Act. 

We have got to have extraordinary authority to do anything like 
that. Those projects are few. I have been assured that there are not 
over 20 such complicated projects like that in the country. But they 
exist. We will be handicapped if we are just forced to follow the 
old peacetime procedures. I would like to impress this—I am sure 
members of the committee are capable of understanding it: Where we 
are procuring in billions as if it were a war, we just necessarily— 
although some people want to call it peace—have to have the flexibility 
in procurement that is incident to such a tremendous operation in 
order to get effective results. 

I tried to demonstrate in my prepared statement that we have exer 
cised these powers conservatively. We still think that we need them, 
and I am here in the Department of Defense as it were begging for 
them. I am sure that if you would call Mr. Lovett himself over he 
would probably tell you everything that I have told you. 

Mr. Fricuan. General, may I ask you this: In the event that you 
did not have these powers, as you have just stated, you would have to 
follow the usual peacetime procedure. Could you briefly tell us what 
procedure you would have to follow so that we can be properly ap- 
prised of the complications that you would encounter ‘ 

General Brown. First, we can’t amend any contracts without con- 
sideration. Second, departments themselves cannot correct mistakes 
or bids. That would have to be done by the Comptroller General. We 
cannot formalize what you call informal commitments. An informal 
commitment is something where the matter is so urgent that you do 
not have time right then and there to enter into a contract and you 
give an order that material or labor be delivered, and you formalize 
it with the contractor. 

You cannot formalize informal commitments. My view is that un- 
less we bowl over the past precedents of the Army we cannot afford 
relief by extending delivery dates. We will not be able to dispense 
with charging contractors rental for any facilities that are furnished. 
We will not be able to enter into what we call pooling arrangements 
whereby we let some able contractor have the necessary facilities and 
charge him with operating pools. We cannot do that under just ordi- 
nary peacetime procedures. 

I have already mentioned the nonsalvageable facilities. We will 
not be able to make contracts as to the disposition of facilities when 
they are finished in these big projects where we are making rockets 
and things like that. Unless the contractor absolutely wears out the 
facility we will let him have it, or we will have difficulty in disposing 
of them. 

Mr. FrigHan. Assuming that you did not have the power and a situ- 
ation arose where it was of extreme importance that a certain project 
be completed but you were stymied because of lack of power, what pro- 
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cedure would you have to follow in order to complete the contract and 
make modifications ? 

General Brown. If I understood your question, we would be sty- 
mied, period. 

Mr. FrigHan. Would you have to come to Congress for certain au- 
thorizations ? , 

General Brown. We would come to Congress to seek the legislation 
to allow us to have these contract powers. 

Mr. Forrester. General, let me ask you one more question: This 
hill is to continue the powers until 1953. Do you see any hope that 
by the expiration of that time, if we should grant you this additional 
time, do you see any reason to expect that you will not ask this type 
of legislation again next year? 

General Brown. I wish I ce assure the honorable member of the 
committee that we would not be back. I think that we will dispose 
of a great number of these modifications of contracts without consider- 
ations and informal commitments and so forth. We will dispose of 

hose, but we do not know how many cases are going to arise as a result 
of this steel strike. 

Mr. Forrester. General, as a matter of fact, there is no reason on 
earth for you to assume or for me to assume that you will not be in 
the same situation next year. 

General Brown. That is exactly right, sir. 

Mr. Forrester. I want to compliment you on not using the word 
“peace.” Frankly, if aman did I —. he would just bea fool. Look- 
ing at it in a realistic sort of way it looks like this problem is going 
to be before us for some time. I was asking that on account of the 
fact that I know the bill asks for it to be extended 1 year. I wondered 
if there was some reason that I knew nothing about. 

General Brown. There is none that I know of, except I understood 
that they were extending all of the powers perhaps by a year. 

Mr. Forrester. On the question of steel, I do not know, either. 

General Brown. The situation is liable to rise in connection with 
aluminum, or a railroad strike. 

Mr. Forrester. I do know that if we do not quit mollycoddling 
people we are going to lose this war. I know that. So far as I am 
concerned I am in a humor to do whatever it takes. I do not know 
who is wrong. I do not know whether it is the steel companies or 
labor, but I know one thing, I know that I am ready to put them to 
work. I know that, even if we have to resort to a draft. 

General Brown. The only point that I was trying to make was that 
our economy is so complex, so geared, so enmeshed and dependent upon 
each other, that some disruption of the national economy has a totally 
unexpected or unforeseeable and disastrous effect upon some contrac- 
tor somewhere. I think just that contingency alone would have the 
justification of the War Powers Act. 

Mr. FriaHan. Do you have any further questions? 

Mr. Forrester. No, sir. 

Mr. Frercuan. We will conclude the hearing on this. 

We appreciate your appearance here very much, General Brown. 

General Brown. Thank you. 

(Whereupon, at 11:45 a. m., the committee adjourned.) 








TO AMEND AND EXTEND TITLE Il OF THE FIRST WAR 
POWERS ACT, 1941 


(Emergency Powers Relating to Certain Contracts) 


FRIDAY, JUNE 20, 1952 


House or REPRESENTATIVES, 
SUBCOMMITTEE No. 4 OF THE JUDICIARY COMMITTEE, 
Washington, D.C. 

The committee met at 9:30 a. m., pursuant to call, in room 346, Old 
House Office Building, Hon. Michael A. Feighan presiding. 

Present: Representatives Michael A. Feighan (presiding), Boggs, 
and Hillings. 

(The committee convened at 9:30 a. m. without a shorthand re- 
porter present. The first two witnesses were Mr. Cyril K. Knibb, 
president; and Robert T. Murphy, representing Lincoln Mills, Pas- 
coag, R. 1. (Nore—Mr. Murphy subsequently furnished a statement 
which appears at p. 19 of this hearing.) The third witness was Mr. 
R. J. Noone, president, American Awning & Canvas Co., Spring- 
field, Mass., and his testimony continues as follows :) 


STATEMENT OF R. J. NOONE, PRESIDENT, AMERICAN AWNING & 
CANVAS CO., SPRINGFIELD, MASS. 


Mr. Noonr. It is conviction without a trial, actually. That does 
not sound to me very much like the American Way of doing business. 

The CuarrmMan. What did you supply ? 

Mr. Noone. Pack field cargo at this particular time. The first two 
contracts which we had were for pack field cargo, which is a part of 
the equipage of every soldier. We took one contract in March of 
1950 and another one in June of 1950, which was awarded to us just 
2 day Ss prior to Korea, June 23, to be exact. 

There was absolutely no way for us to anticipate Korea. I am very 
sure that none of you gentlemen here in Congress knew that Korea 
was coming along. [Iam very sure that none of the military knew that 
Korea was coming along. We were bidding in an entirely peacetime 
market, and we bid a peacetime price. We produced in a wartime 
market—not a wartime market; well, they do not call it a war, but it 
seems to me to be a war. 

We produced our two contracts in this unsettled market, I would 
say. We not only produced them, but when called upon to accelerate, 
we accelerated from 1,700 units a day, even though we were losing our 
shirt at the time, to 5,500 units a day, and were the principal supplier 
of cargo packs to the Army at that particular time; and at that par- 
ticular time they were going directly from our plant across to Korea. 
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The question arises: Were we essential at that time, or were these 
men — in Korea to go without clothing and go without equipage ¢ 

The CHatrman. May I interrupt: You accepted a contract under 
a bid, al there were other competitive bids. Is that not correct ¢ 

Mr. Noone. That is correct. 

The CHairman. In other words, there were other suppliers who 
could have supplied the product that you produced ¢ 

Mr. Noone. That is correct. But at the time we took the contract 
there were 17 contracts awarded, and of those 17 contracts only 3 
of them completed their contracts. The rest of them defaulted and 
left the Government holding the bag. 

We tried to do an honest ve We knew we were going broke. We 
told Colonel Nash before we had even completed one single solit: ary 
item that, due to the Korean situation coming about and due to the 
fact that the Springfield Armory 214 miles away from us was advertis- 
ing at that time, after Korea, for unskilled female help at $1.3714 
an hour, we could visualize at least a $70,000 loss on the first contract. 
That is exclusive of the second contract. 

The Cuairman. When did you enter into the second contract ¢ 

Mr. Noone. We entered into the second contract—well, it was 
awarded to us June 23. Actually we were producing simultaneously 
on the two of them. 

Mr. Boees. I do not understand your position, sir. Are you oppos- 
ing this bill? 

Mr. Noone. No, I am in favor of the amendment of the bill. 

Mr. Boges. You are testifying in favor of the amendment offered 
by the Small Defense Plants Administration ? 

Mr. Noone. That is right. I say the bill as it stands today is very 
nearly worthless because it falls into the lap of possibly some irre- 
sponsible individuals that can pass judgment upon you, and your case 
just never does get to General Brown’s board. 

The CHarrmMan. You applied for relief? 

Mr. Noone. That is correct. 

The Cnamman. What procedure did you follow, and how far 
along that procedure did you go? 

Mr. Noone. I think we were probably the first ones that ever came 
down here to Washington seeking relief; that is, before Public Law 
921 was enacted. And the day it was enacted I was here in Wash- 
ington, and we started almost immediately thereafter. We filed our 
request for relief as soon as we found out the proper format that it 
was to be sent in. 

We sent in our request for relief, and months later we were notified 
that due to the fact there were other industries that now could manu- 
facture this item we were no longer essential to the defense effort. 

In some of those cases at that time of the other people who could 
manufacture this item, we had taught them how to manufacture the 
item in our plant. Representatives of the Quartermaster had sent 
them to our plant to learn how to make these items. We opened our 
doors. We gave them piecework costs and everything on the item 
in order to speed up the defense effort at that particular point. 

It was not a question then of competition; it was a question of co- 
operation. We cooperated wholeheartedly. I think that the testi- 
mony of Mr. Eugene Main before the Senate Small Business Com- 
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mittee in the face of adverse testimony of the members of the Depart- 
ment of Defense was eminently courageous, that he get up and he 
speak as he did speak, and that he tell what we did do when he asked 
for acceleration when they needed the material. 

The Cuarrman. Mr. Noone, would you just tell me exactly what 
procedure you followed, step by step, and how far it went. In other 
words, you probably got stopped somewhere and became dissatisfied. 

Mr. Noone. Yes; we did. 

The CuHatrMan, Just explain that. 

Mr. Noone. We sent in our application for assistance under Public 
Law 921. That was turned down on the basis of lack of essentiality. 

Mr. Boacs. Who turned it down? Where was that turned down 4 

Mr. Noone. We received our letter through the New York quarter- 
master’s office but that had been transmitted back from Washington. 
The decision was made here. Then we appealed that decision; and 
after the Senate Small Business Committee hearing, they agreed that 
they would once again look into the matter. 

Then I received a letter some months ago from—— 

Mr. Boaes. Who agreed that they would look into the matter again ? 

Mr. Noone. I think everybody at the hearing agreed—— 

Mr. Boges. The Senate Small Business Committee / 

Mr. Noone. Not the Senate Small Business Committee; I think the 
Department of Defense people agreed they would look into it. They 
did reopen the thing and look into it, and I received a letter sometime 
later from a Mr. Robert Findlay, connected with the Department of 
Defense, and he in essence stated the same thing that I had previously 
been told, that due to the fact there were other people that now could 
manufacture this item, we were no longer essential to the defense ef- 
fort. Regardless of what we had done in the past, we were no longer 
essentiai. In other words, we had done a good job. That was 
acknowledged. 

The Cuarrman. Did you make any subsequent bids, that is, bids 
subsequent to your being turned down? 

Mr. Noone. No; I do not believe so. We had two contracts which 
were awarded to us after these first two eontracts, and that third con- 
tract which was awarded to us, we were well aware of the conditions. 

The CHatrMANn. We thank you very much, sir. The hearing will 
recess at this time, subject to the call of the Chair. 

(The following memorandum of the testimony of Messrs. Knibb 
and Murphy, of Lincoln Mills, was submitted for the record :) 

Rosert T. MurPHry, 
Washington, D. C., June 20, 1952. 


Hon. MIcHAet A, FEIGHAN, 
House of Representatives, Washington, D. C. 

My DEAR CONGRESSMAN: I appreciate the courtesy extended this morning in 
being afforded an opportunity to present very briefly the problem of the Lincoln 
Mills case which high-lights the present inequities in the administration of the 
hardship relief statute by the Defense Department. I am enclosing a short 
memorandum in support of the testimony given by Mr. Knibb and myself today. 

Without an amendment to this act or a change in the attitude of the Defense 
Department in the administration of the present statute there will be continued 
injustices committed against small business in the United States. I believe the 
Senate Small Business Committee and the Small Business Committee of the 
House have supported this view with studied reports. I would also like to 
invite your attention to the fact that when this bill was reported out of the 
Senate Committee on Government Operations it was accompanied by a report 
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which reiterated these same views. However, the Defense Department has 
given fair indication that it will refuse to change its methods unless Congress 
amends the statute which will clearly express the intent that the act should 
he administered in the interest of the facilitation of the national-defense pro- 
gram in accordance with definite standards which avoid the arbitrary and 
unworkable test of ‘‘essentiality.” 

I think we will all agree that there isn’t one small-business company in the 
United States that can be truly regarded as “essential.” I seriously doubt that 
there are many large corporations that could honestly be called “essential.” 
Actually, the problem is one of small business, however, rather than large busi- 
ness since the latter can afford to absorb losses which cripple and destroy the 
former. I know that you have a serious and grave problem to cope with. I trust 
that the testimony which we have given and the enclosed memorandum may be 
of some small help in arriving at the just and proper conclusion, 

Respectfully yours, 
Rosvert T. Mureny 


JUNE 20, 1952. 


MEMORANDUM 


rv Committee on the Judiciary, House of Representatives. 

Attention: Hon. Michael A, Feighan, chairman, subcommittee 

Krom: Lincoln Mills, Pascoag, R. I 

Re: Proposed amendment to act of July 12, 1951, extending title IT of the First 
War Powers Act (H. R. 5944; S. 2421). 

This memorandum is submitted in support of a proposed amendment to the 
extension of Public Law 921, Eighty-first Congress, as submitted by the Small 
Defense Plants Administration to this committees The opportunity was given 
to Mr. Knibb, president of Lincoln Mills, and the undersigned, counsel for the 
company, to testify before the committee this morning. Under the pressure of 
time limitation the presentation was abbreviated; this memorandum is likewise 
curtailed with the hope that the committee will have a fresh recollection of the 
points developed by the representatives of the company. 

Lincoln Mills, a small business concern in operation since 1927 and normally 
employing about 250 people, was an essential source of supply for Army procure- 
ment throughout World War II and since that time. It has been constantly 
invited to bid on a wide range of woolen items, including wool velour, lining 
cloth, blankets, shirting, etc. During World War IT the company handled ap- 
proximately $7,000,000 worth of Government procurement work without ever 
requesting any price adjustment or any type of relief. The company has never 
received financial assistance in the form of loans from the Government. 

In August 1950 and shortly thereafter the company was awarded four con- 
tracts for the production of approximately $375,000 yards of cloth. It began 
production on these contracts in the face of a dramatic and wholly unprecedented 
rise in the cost of wool. There were similar substantial advancements in the cost 
of other products, including cotton, chemicals, and, of course, labor. The New 
York quartermaster’s office importuned the company for accelerated production, 
urging speed-up methods, devotion to 100 percent Government work, and in- 
cluding the use of two and at times three shifts of workers. Written communi 
cations were issued by the quartermaster’s office to the effect that the items were 
critically needed for possible winter operations in Korea and other appeals to the 
patriotic duty of the company were also advanced. There was complete coopera- 
tion on the part of the company, despite the fact that as early as 1950 they 
advised the quartermaster’s office that it would be a question of minimizing the 
losses on these contracts. 

mmediately following the enactment of Public Law 921, on January 12, 1951, 
the company applied in writing to the New York quartermaster’s office for price 
adjustment. At this time, wool which was originally selling for $1.30 per pound 
Was averaging $8.25-$3.85 per pound. The Army was then letting contracts for 
the same type of cloth at more than double the price called for in these contracts. 

Full data and financial details were furnished by the end of January 1951 
and subsequently the New York quartermaster advised the company that the 
application was being forwarded to the Quartermaster General in Washington 
with an affirmative recommendation for price adjustment. The company con- 
tinued to produce until it was forced to close in May of 1950 because of inability 
to obain further capital. On June 1, 1951, the Quartermaster General advised 





ere 





AMEND FIRST WAR POWERS ACT, 1941 21 


the New York office that he was unable to find that the company was “essential” 
to the national-defense program and advice to that effect was received by the 
company by a letter dated June 8, 1951, from the New York office. 

This case was never forwarded to the Army Contract Adjustment Board for 
hearing. Repeated requests were made in the nature of appeals to the Under 
Secretary of the Army, the Secretary of Defense, the Assistant Secretary of 
Defense, and repeated statements were made that there was no basis for review 
ing the ex parte finding by the Quartermaster General of nonessentiality 

At or about the same time the Army jound no difficulty in granting price 
adjustment for a neighboring woolen mill of exactly the same type and character 
as the Lincoln Mills approximating three times their bid price per yard. This 
company had received an REC loan guaranteed by the Army in order to under- 
take the woolen contract. It may be for this reason the Army felt it was required 
to bail itself out. This merely serves to high-point the arbitrary administrative 
action which is now available to the Defense Department when it comes to 
making a finding of essentiality. There are no standards or guides in the 
present law. The proposed amendment would supply them 

We understand that the Defense Department has advised the Senate Small 
susiness Committee, which made a thorough study of this proposal, that it in- 
tended to continue its present course of conduct unless Congress amends the 
statute to remove this administrative fiction of “essentiality’” which does not 
appear anywhere in the basic statute or even in the regulations, and put into 
effect a rule of reason which would do equity to small business such as ours 
who have lost a tremendous amount of money through no iault of its own. 

At the present time this company is carrying on its operations under the 
threat of a possible receivership or bankruptcy petition whenever any of its 
substantial creditors so desire. Mr. Knibb has invested his personal funds 
in order to keep the company going and has been required to put up special 
bonds on present defense contracts even though the company has been low bidder. 
One contract on which the company was low bidder was absolutely rejected 
because of the precarious financial condition of this company which has been 
wholly created by the Army itself. 

It is interesting to note also that within recent days the Army Contract Ad- 
justment Board has granted relief to the Masterfreeze Co., Sister Bay, Wis., 
notwithstanding the fact that in that case the Quartermaster likewise claimed 
that he was unable to find “essentiality.””. We are advised that the Under Secre- 
tary ordered this case to be forwarded for hearing to the Board. That is all 
that the Lincoln Mills has ever requested o: the Army. We cannot understand 
the discrimination that has been practiced in our own case. We feel that the 
proposed amendment might remove the possibility of such administrative abuse 
although it would appear that the fault lies not so much in the legislation as 
in the administration of the act by the Defense Department. 

It is respectfully requested, therefore, that the committee give serious con- 
sideration to adopting this amendment with the view of putting the Army Con- 
tract Adjustment Board in a position of being able to administer the act in 
accordance with the true intent of Congress, namely, to help small-business 
concerns who stand on the verge of bankruptcy wholly because of factors without 
their control. It is well to bear in mind that under the renegotiation statute 
the Government claims the right to recapture “excessive profits” from all its 
contractors. All that this present legislation provides is equal justice in re- 
negotiating upward a contract where losses threaten to wipe the company 
out of business. Such relief is really an investment in the welfare of this 
Nation and its people. It is bread upon the waters which shall come back many 
times in the event of a real critical emergency when the industrial know-how 
facilities of this Nation may be taxed to the utmost. 

Respectfully submitted. 

Rospert T. Murpny, 
Counsel for Lincoln Mills. 


(Mr. Robert C. Noone filed this supplementary statement to his 
oral testimony :) 
JUNE 20, 1952 
Hon. Michael A. Feighan, 
Chairman, Subcommittee No. 4, House Committee on the Judiciary, 
Washington, D.C. 
DEAR CONGRESSMAN FEIGHAN: I would like to submit the following facts to 
supplement my testimony given before your committee this morning on H. R. 5944 
and §8. 2421. 
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A concise summary of my case is set forth in Senate Report No. 1459, a report 
of the Senate Small Business Committee based on hearings held by that committee 


in February of this year. Iam forwarding herewith a copy of that report. You 
Will note that the facts relating to my company are set forth on pages 11 through 
13 


I am also transmitting herewith a copy of the hearings held by the Senate 
Sinall Business Committee. You will note that testimony relating to my case 
is set forth on pages 35 through 44 and pages 73 through 78. I would like par- 
ticularly to call your attention to the testimony of Mr. Eugene Main, contracting 
officer of the New York quartermaster purchasing office, pages 122 through 129, 
in which he pointed out in answer to a question by Senator Moody: “The Ameri- 
can Awning & Canvas Co. performed a very, very efficient job of acceleration 
without asking for one penny of additional remuneration” (p. 124). 

As noted in the report, my application for relief under Public Law 921 of the 
KNichty-first Congress was turned down by the Army quartermaster on the ground 
that my company was no longer essential to the national defense. You will note 
that the Senate Small Business Committee in its report (p. 21 through 25) makes 
the observation that neither Public Law 921 nor collateral legislation states any 
requirement as to essentiality The Senate Small Business Committee concludes 
that the regulations written by the Department of Defense to implement Publie 
Law 921 have been unnecessarily stringent and restrictive, resulting in the denial 
of relief in many cases where Congress intended that relief should be granted 

You will note from the report that my company lost $154,000 on a quarter 
master contract for field cargo packs. In order to advise you of latest develop 
ents, I should note that my plant was sold at public auction in Springfield, 
iss.. on June 19, 1952. TI am now out of business and 159 people are unem 
ployed Had the Army granted relief in this case, my company would still be 
in business 

I am advised that the Senate approved S. 2421, a bill extending title II powers 
for 1 year, on May 1, 1952. On June 6, Senator Moody of the Senate Small 
Business Committee received a letter from the Office of the Secretary of Defense 
replying to an April 15 letter wherein he had asked for a report from the De 
partinent of Defense on the steps taken by that agency to implement the recom 
mendations of the Senate Small Business Committee. The June 6 letter from the 
Department of Defense stated in substance that the Department of Defense did 
not feel it could amend its regulations without new legislation. 

The Small Defense Plants Administration has prepared a suggested amend 
ment which would accomplish the results sought by the Senate Small Business 
Committee and many small companies, including my own, 

I strongly urge that your committee not anprove H. R. 5944, but that you sub- 
stitute the amendment suggested by the Small Defense Plants Administration. 
In the absence of such an amendment it is clear that the Department of Defense 
will continue to administer this law contrary to the intent of Congress, as noted 

the report of the Senate Small Business Committee 

I was pleased to be able to appear before your committee I regret, however, 
that time did not allow a full examination of the problem, and I therefore respect- 
fully request that your committee give full consideration to this letter and that 
it be incorporated in the record of the hearing 

I am designating copies of this letter and the enclosures for Congressman 
Boggs and Hillings, in order that they may be fully apprised. of the foregoing 
information. 

Respectfully yours, 
AMERICAN AWNING & CANVAS Co., 
Rornert G. Noone, President. 


(Thereupon, at 10:12 a. m., the hearing adjourned, subject to the 
call of the Chair.) 
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TO AMEND AND EXTEND TITLE Il OF THE FIRST WAR 
POWERS ACT, 1944 
(Emergency Powers Relating to Certain Contracts) 


TUESDAY, JUNE 24, 1952 


Houser or REPRESENTATIVES, 
SUBCOMMITTE! No. t OF THE J UDICI ARY COMMITTERF, 
Wash ington, a eT: 

The committee met at 2:15 p. m., pursuant to call, in room 346, 
Old House Office Building, the Honorable Michael A. Feighan 
presiding. 

Present: Representatives Feichan (presiding), Forrester, and 
Hillings. 

Also present : Miss Velma Smedley, assistant clerk. 

Mr. Feicuan. The committee will come to order in consideration of 
S. 2421. We have before us Mr. James M. McHaney, general counsel 
of the Small Defense Plants Administration. 


STATEMENT OF JAMES M. McHANEY, GENERAL COUNSEL, SMALL 
DEFENSE PLANTS ADMINISTRATION (ACCOMPANIED BY RALPH 
WIENSHIENK, ASSOCIATE GENERAL COUNSEL, SMALL DEFENSE 
PLANTS ADMINISTRATION) 


Mr. McHanry. I would like to make a statement at this time. If 
the chairman please, this is Mr. Ralph Wienshienk, the associate 
general counsel of the Small Defense Plants Administration. 

Mr. Freienan. Do you have a prepared statement or are you just 
going to speak extemporaneously ? 

Mr. McHanry. I have a prepared statement. However, I will 
deviate from it to some extent. 

Mr. Fe1igHan. How long is it ? 

Mr. McHaney. I would say it would take me altogether 15 minutes, 

Mr. FriegHan. Do you have copies? 

Mr. McHanry. Yes, sir. 

Mr. FeigHan. Would you give us some copies, please? You may 
proceed. 

Mr. McHaney. Mr. Chairman, I am grateful for the opportunity 
of clarifying the position of Small Defense Plants Administration 
on H. R. 5944, which would extend title IT of the First War Powers 
Act, as amended by Public Law 921, Eighty-first Congress. Mr. 
Taylor, the Administrator, very much regrets that previous com- 
mitments have made it impossible for him to appear personally. 

Your chairman and the members of this committee have already 
received our letter of June 13, 1952, enclosing a proposed amendment 
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together with a written statement in support of that amendment. I 
will therefore confine my remarks here to an explanation of the cir- 
cumstances which impelled our Administration to urge amendment of 
this bill after it had already been passed by the Senate. 

(The proposed amendment under discussion follows :) 


Proposep AMENDMENT TO TITLE II oF THE First WAR Powers Act, 1941 (50 
U. S. Cope AprENpIx, Sec. 611), AS AMENDED BY PuBLIC LAW 921, EIGHTY-FIRST 


(CONGRESS 


Title II, section 201 of such act shall be amended to read: 

“Sec. 201. The President may authorize any department or agency of the 
Government exercising functions in connection with the national defense, 
in accordance with regulations prescribed by the President for the protection 
of the interests of the Government. to enter into contracts and into amend 
ments or modifications of contracts heretofore or hereafter made and to make 
advance, progress, and other payments thereon, without regard to the pro 
visions of law relating to the making, performance, amendment, or modification 
of contracts whenever [he deems] such action would facilitate the national de- 
fense, [which shall be deemed to include: 

*(1) obtaining continued operations by contractors engaged in national 
defense production, (2) encouraging greater diligence on the part of con- 
tractors, (3) protecting contractors from the consequences of unforeseen 
or unexpected events, (4) adjusting contracts to new conditions and cir 
cumstances, including those created by the rules, orders, instructions, and 
determinations of Government departments, or (5) for any other purposes 
for facilitating the national defense :] 

“Provided, That nothing herein shall be construed to authorize the use of the 
cost-plus-a-percentage-of-cost system of contracting: Provided further, That 
nothing herein shall be construed to authorize any contracts in violation of 
existing law relating to limitation of protits: Provided further, That all acts 
under the authority of this section shall be made a matter of public record 
under regulations prescribed by the President and when deemed by him not 
to be incompatible with the public interest: [Provided further, That the grant 
or denial of any request by a contractor for action under the authority of this 
section shall be based upon a detailed written statement of the facts supporting 
the finding that such action will or will not facilitate national defense.]  Pro- 
vided further, That all contracts entered into, amended, or modified pursuant to 
authority contained in this section shall include a clause to the effect that the 
Comptroller General of the United States or any of his duly authorized repre- 
sentatives shall have access to and the right to examine any pertinent books, 
documents, papers, and records of the contractor or any of his subcontractors 
engaged in the performance of and involving transactions related to such con- 
tracts or subcontracts.’ 

Mr. Forrester. Pardon me there, sir. Has the bill already been 
passed by the Senate? 

Mr. McHanrey. Yes, sir. 

Mr. Fetenan. Without your amendment, you mean. 

Mr. McHanry. Yes, sir. Public Law 921 has merely been extended 
by the bill passed by the Senate. 

Mr. Feiguan. Yes, but without the amendment which you are now 
proposing. 

Mr. McHanry. That is correct, sir. As you know, Small Defense 
Plants Administration was not yet in existence at the time Public 
Law 921 was enacted, which was in January 1951. It was the Depart- 
ment of Defense that urged the passage of that act. In testimony 
before the Senate Committee on Expenditures in the Executive De- 
partments on December 20, 1950, the Department of Defense spokes- 
man unequivocally stated that the need of small-business concerns for 
relief from unforeseeable spiraling of production costs was “the most 
urgent reason” for requesting the legislation. The report of this 
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committee and the debate on the floor of the House, January 1 and 2, 
1951, made it clear that the intent of Congress was to bring practical 
justice into the otherwise rigid dilemma of business concerns bound 
to an inflexible price originally arrived at in good faith but rendered 
illusory by inflationary increases in the cost of labor and materials. _ 

If the chairman please, I would like to quote from the report of this 
House committee on Public Law 921. [Reading:] 


The amendments to title II of the First War Powers Act are required to meet 
a very definite and a very grave need. ‘Title II in that act contains emergency 
contracting provisions in effect during World War II. While the authority to 
let contracts through negotiation can now be exercised because of the declara- 
tion of the national emergency, these is considerable reason to believe that 
specifically stated authority is needed for modifying the contracts after they 
have been entered into. 1 1 

Unless such clarification is made, there will inevitably arise great difficulties 
to the detriment of our mobilization program, and hardships will be worked 
upon contractors, large and small, supplying matériel to the Government. Modi- 
fication of many existing contracts is necessary to avoid delays in production 
and, in many instances, to prevent possible bankruptcy faced by some Govern- 
ment suppliers because the fixed prices are now completely out.of line with 
rising costs. 

Unless authority for modifying contracts is granted, these firms will have to 
stop production. The Government likewise faces problems in indemnification 
for contractors engaged in dangerous work for the military services, which 
problems cannot be resolved without the authority asked for in this bill. 

Quoting from some of the debate on the floor, Mr. Celler, the chair- 
man of this committee, stated: 

This bill permits contractors who are facing bankruptcy, because of the high 
cost of commodities that go into armaments and Armed Forces procurements, 
to appeal to the armed services for changes in the contracts, upping the prices 
so that supplies to the armed services can be continuous. 

There is presently involved about $40 million affecting some 46 Army con- 
tractors who now hold contracts that cannot be fulfilled. If these contractors are 
forced to the wall, the armed services in many instances may be permanently 
precluded from getting certain supplies. The source might be dried up. 

Mr. Fulton asked the question: 

May I ask the gentleman when the question comes up if contracts like that, 
and the people are nevertheless doing a good job and trying to make deliveries 
under very detrimental circumstances, are they likewise intended to be taken 
care of by the favorable exercise of the discretion vested in the respective Defense 
Departments by this bill? 

Mr. CeLrEr. If they have acted in good faith and if the conditions that brought 
about this situation were beyond their control, they could be afforded relief. 

Mr. Fetenan. May I interrupt a moment. Is not the whole tenor 
of that discussion between Mr. Celler and Mr. Fulton predicated upon 
what Mr. Celler said? That is, that relief would be granted when 
this production is essential to the continuation of the war effort ? 

_ Mr. McHaney. Mr. Chairman, I cannot myself put that construe- 
tion on the language used in the floor debate, nor in the report made by 
the House committee, — hose matters are adverted to, and they cer- 
tainly are of primary importance without any question. The major 
purpose intended to be taken care of by this bill is to take care of con- 
tractors who are essential in the sense of being indispensable to the 
defense effort. 

But I think it is made abundantly clear and put beyond reasonable 
question that the Congress in enacting this bill understood that it 
would also be used to take care of the contractor, to give him what 
yas described as practical justice in the situation where the contractor 
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found h imse If forced to the wi all bec ause of ine ‘reased costs and other 
factors, not reasonably to be anticipated by him at the time he entered 
into the contract, and completely beyond his power to control. 

That is the only conclusion which I can ‘draw from this testimony. 
Mr. McCormack, for example—— 

Mr. Forrester. Pardon me just one minute there. Are you read- 
ing from your prepared text now when you were quoting from 
Chairman Celler ?¢ 

Mr. McHaney. No, sir; I am reading from the report. 

Mr. Forresrer. Would you mind telling me at what date was Chair: 
man Celler talking which you are quoting ¢ 

Mr. McHawney. This was on January 1, 1951, Congressman Celler 
brought the bill up for consideration in the House. And the excerpts 
which I have been reading are from the debate on the floor of the 
House; that is, Ninety-sixth Congressional Record, page 17,042. 

Mr. Forrester. I just wanted the date. That was January 1, 19514 

Mr. McHaney. Yes. 

Mr. Hiuines. The Eighty-first Congress. 

Mr. Forrester. I would like to ask you this question also in that 
regard. Were price controls in effect at that time? 

Mr. McHaney. No, sir. 

Ir. Forrester. That makes a material difference, do you not think? 

Mr. McHanery. Well, I would say that the fact that price controls 
were not in effect from the period beginning with the war in Korea 
in June of 1950, and February of 1951 when price controls went into 
effect, created a special situation where you could have run-away 
prices. I do not think that that period is necessarily unique. For 
example, as I point out later in my statement, I think that the current 
steel strike may raise some very serious difliculties for contractors who 
have fixed-price contracts. 

Mr. Forrester. Nevertheless, though, it is an entirely different situ- 
ation that we are dealing with. You had no price control at the 
time that Chairman Celler was speaking; whereas we have had them 
for approximately 2 years now. 

Mr. McHanery. Yes. That would, I think, reduce the number of 
cases to be dealt with. 

Coming back to the Chairman’s point, Mr. McCormack had this to 
say during the same debate: 

The purpose of this bill is to try to bring practical justice to a number of 
business concerns throughout the country. We may disagree on this or that 
piece of legislation, but I think all of us are in agreement that we do not 
want to bring any kind of unintentional injustice. This is a matter of vital 
concern to a number of what might be termed the smaller or independent busi- 
ess activities, corporations, or partnerships throughout the country, who in good 
faith made contracts. 

I am able to look ahead and see the tremendous impact of prices on these 
concerns, They will be forced into bankruptcy unless something is done. They 
are entitled to relief. 

I could continue to quote from this debate. Mr. Reed of New 
York said: 

Just for clarification may I ask this: If a company makes inordinate profits, 
then it would be renegotiated down. On the other hand, if, because of the 
increase in wages and material costs and the scarcity of goods and all that, the 
contract should be raised, then these contracts can be renegotiated up in order 
to work out justice. Is that not right? 
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Mr. Cetier. That is correct. 

Mr. Freienan. Mr. McHaney, would you confine your remarks as 
much as possible to your presentation and not a rehashing of what 
is already in the Congressional Record and in the report? 

Mr. McHanery. Yes, sir. I would like to emphasize at the outset, 
Mr. Chairman, that from our point of view we are not, nor are any 
of the small-business concerns which have appeared before this com- 
mittee, urging any change in this legislation. To the contrary, we 
think that the milit: ary departments to the extent that they oppose 
the amendment which we have suggested are asking the Congress to 
change this bill. 

The administration of the act by the military departments has not, 
according to our reading of the legislative _— y, taken into account 
the clear legislative intent as enunciated by the Congress, and they 
are now asking that their restrictive ‘sdeedsiiieretiaal of this law be 
ratified by the Congress by a reenactment of the existing statutes. 

We on the other hand are urging an amendment which will do 
nothing more than write into the law itself what we conceive to be the 
clear and unequivocal intent of Congress in originally passing this 
piece of legislation. 

It was never the intent of Congress, nor does the Small Defense 
Plants Administration stand upon the proposition, that every small 
business concern should be saved harmless from every loss on every 
Government contract. | agree with the Acting ¢ ‘omptroller General 
that contractual obligations should not be lightly assumed nor easily 
set aside. I am confident he will also agree that national security— 
both military and economic—demonstrates the wisdom of a con- 
gressional policy that small business concerns be accorded “practical 
justice” in their dealings with the Government procurement agencies. 

Congress has assigned to Small Defense Plants Administration the 
responsibility of increasing the contribution of small business con- 
cerns to the national defense program. We are therefore gravely 
concerned to find that concurrently some small concerns already con- 
tributing to national defense are being placed in serious financial 
jeopardy through severe losses on military contracts due to factors 
far beyond their control as reasonable and prudent businessmen. 

There has been at least one case, and I am sure there have been 
more, where the denial of an equitable price adjustment has resulted 
in the cessation of production by a small business concern, following 
which the contract with such concern was defaulted and the contract 
then reawarded to other concerns at an increased cost to the Govern- 
ment; that is to say, at a cost exceeding the amount that would have 
been necessary in granting the price adjustment asked by this small 
business concern. 

Mr. Feteuan. Do you have the names? 

Mr. McHanry. That is the rf eit case, the Spainhour Furni- 
ture Co., Inc., and is covered by the Senate Small Business Committee 
report on this subject. And as it happens, this morning I was handed 
H. R. 8303, which is a private bill introduced in the House of Repre- 
sentatives by Mr. Doughton and referred to the Committee on the 
Judiciary to give relief to the Spainhour Furniture Co. from a claim 
of $119,405, being interposed by the Military Procurement Agency 
against this concern. 
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This private bill is totally unnecessary, if the military departments 

, administering Public Law 921 had followed the intent of Congress 
me had give consideration to cases where the contractor had in good 
faith entered into a contract with them and had then suffered severe 
financial loss due to factors beyond his control and not reasonably to 
be anticipated by him at the time the contract was entered into. 

Mr. Freiguan. It seems to me we are spending a lot of time on the 
interpretation of the intent of Congress. As you know, this legisla- 
tion was passed by the Eighty-first Congress. We are now in the 
Kighty-second Congress. We understand that this legislation will 
expire on the 30th of this month unless it is extended. 

[ think it might be well worth while if you would go into the 
amendment that you propose. I have read it very carefully, and it 
seems to me that it is so broad that it is almost a guaranty to any 
company which is doing business with the Government that they shall 
be saved from any loss. 

If that is the intent of Congress, it certainly was not my intent 
when I voted for this legislation. 

Mr. McHaney. Well, this proposed amendment was taken directly 
from regulations promulgated by the late Robert Patterson, Secre- 
tary of War, during the last war under a statute identical to this one. 
We could have considered ourselves other kinds of language to suggest 
us an amendment. This proposed amendment, as I say, was taken 
directly from regulations under which the Army operated during the 
last war. 

Mr. Feiguan. That was during the war. The fact is I think it was 
first promulgated when we were in the very depths of the war and when 
procurement was of supreme importance. 1 am not quite sure myself 
that the present procurement problem is as acute as it was when this 
regulation was first promulgated and the subsequent years during the 
war in which it was operating. 

Mr. McHaney. The law was passed for a number of reasons, one of 
which was to permit military agencies to negotiate contracts, which 
they did not have at that time. They do have it independently of this 
billnow. But I cannot believe that in the philosophy of the Congress 
in passing the Defense Production Act, the very philosophy and basis 
of which is that we are in a state of emergency at this time; in view 
of the foreign situation and the very philos ophy of which is that we 
shall build up and maintain a mobilization base, that the administra- 
tion of this act as the military departments have carried it out thus 
far is consistent with that philosophy. 

lor example, in determining whether a company is essential, we will 
say, a company which has been manufacturing field packs, they will 
determine the essentiality as of the time the man comes in for his price 
amendment—not at the time they made the contract with him, when 
they may have been very desperately in need of field packs. 

Nor will they consider his essentiality with the thought in mind 
that maybe 2 months from now we may be on the verge of war, not 
from the point of view of maintaining an adequate mobilization base, 
but solely from the point of view do we now have enough people to 
make field packs, the number of field packs we are now buying / 

If they do have enough people to manufacture the number of field 
packs. the number which they are now buying, then this man is not 
essential. Quite aside from the desperateness with which they may 
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have needed him back in December of 1950, or quite aside from the 
way they may need him at sometime in the future. I cannot agree 
that that is a proper test. 

Mr. Frieuan. At the inception of each contract, there was at least 
one or more competitors bidding for that contract. Is that not 
correct / 

Mr. McHaney. I would assume that is generally the case. But I 
just feel that if one is to measure one’s essentiality or a concern’s 
essentiality by the narrow needs of the present way w ithout considera- 
tion to the necessities of the future time under different circumstances, 
then we certainly are not ina state of emergency as I see it. 

Also I would like to come back to the point that we are not here 
urging anything in the nature of a bail-out measure, or one which 
Will assure a man against loss under a contract. 

Mr. Forrester. What would you call it, Mr. Witness ? 

Mr. McHaney. If you please, sir, these regulations of Mr. Pat- 
terson’s formed the basis of much more detailed regulations put out 
by the Army under them. They are still in existence. There is not 
a word in them which would permit any general bail-out type of 
operation. I cannot believe that the military, which under the present 
statute has refused to go the short distance of taking into account the 
man who is on the verge of bankr upte) y due to factors beyond his con- 
trol, are sudde nly going to open the gate by reason of the regul: ations 
of Mr. Patterson being written in this law, and hand out the Congress’ 
money. 

[ just do not think they will do that. 

Mr. Forrester. But irrespective of how narrow the relief might be, 
when there is relief granted for no consideration, I do not think any- 
body can be criticized too much if they use the phrase “bail-out,” do 
you! 

Mr. McHaney. I would not term it that way. For example, I 
would like to read to you the general policy statement—— 

Mr. Forrester. I did not care for that. But it just stands to reason 
for me, and I am unalterably of the opinion that if you give a man 
more money for no consideration on the original contract, I do not 

care whether you say that the word “bail-out” is in there or not, it is 
homed to be, because you are giving a man something that you did not 
agree to give him. 

Mr. McHaney. That is true; I would agree to that. 

Mr. Forrester. So I do not think we should sidestep issues. I think 
we might just as well say here is a bail-out under any circumstances. 
Even the way that the military department does it over there, it has 
got to be a bail-out. 

Mr. McHaney. Yes, sir; I did not mean to be quibbling with words. 
I just meant to say that I cannot agree that the Army’s practice dur- 
ing the last war was to grant relief to those who had just simply been 
incompetent, who had stuck in an improvident bid, who had suffered 
loss due to factors that they should have anticipated and could have 
controlled. 

Mr. Forrester. In other words, what you are saying, vou think the 
military department has construed it too narrowly and is not giving 
it the broad construction that C ongress intended for it to have? 
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Mr. McHanry. Yes, sir. And I would also like to make the point 
that is made in the Army regulations and which was also made in the 
disc ussion on the floor of the House to the reenactment of title II of 
the First War Powers Act, and that is that the construction which we 
are urging is calculated to reduce the overall cost to the defense effort 
rather than increase it. 

Mr. Forrester. If you will let me make this suggestion, I think 

hat the chairman was getting at, he was stating that, irrespective of 
what happened in that Eighty-first Congress, the burden 1s on this 
subcommittee right now to make a recommendation; and I think the 
chairman wanted you to present to him facts that would authorize 
him in granting or withholding any relief that you are here before 
us on. 

In other words, show him where it should be done; that is from your 
side there, give us your argument as to why it should be done new. 

Mr. McHaney. Well, I would like to separate two things. First, 
what we are trying to accomplish; and secondly, the way to accomplish 
it. The thing that we are trying to accomplish is to get consideration 
under Public Law 921 for the contractor who in good faith enters 
into a contract and performs it in a competent, reasonably prudent 
manner, yet who finds that he is suffering sever crippling losses due to 
factors beyond his control. That is the kind of man we want to get 
consideration for under this act. 

Mr. Freienan. In other words, it adds up to this. If a man enters 
into a contract in good faith, makes all his calculations as to costs of 
materials and labor, then through no fault of his own the inflationary 
spiral comes, the materials rise in cost, labor increases, he should be 
made whole. That is it in sum and substance. 

Mr. McHanry. Made whole in the sense that his losses would be 
covered—not that he would receive a profit. 

Mr. Frienan. No, but that he shall be insured—we might use the 
word—against loss. 

Mr. McHanry. Yes, sir. 

Mr. Forrester. Now the chairman wants you to justify that position, 

Mr. Frienan. I might say this. Assuming that we had company A 
that entered into a contract with the Government, and they wound up 
losing money. Supposing that same company on the same day or close 
thereabouts entered into another contract with private industry and 
the same set of circumstances, an inflationary spiral happened, so that 
on each contract this manufacturer lost money. 

You say because he was doing business with the Government and 
these factors occurred beyond his own control, he should be insured 
against loss. Of course on the other contract that he may have made 
with private industry, that is a risk of free private enterprise. Con- 
sequent ly, he must suffer his own loss. 

That is the whole problem, it seems to me, unless you could present 
it differently. 

Mr. McHantry. I think that is in a sense the problem. But T think 
there are differences in the man contracting with the Government, the 
nature of that contractual relationship, and the one with the private 
businessman, as you put it. 

Mr. Forrester. Sell me on that, please, sir. 

Mr. McHaney. The most obvious difference, and the only one that 
comes readily to mind, is the fact of renegotiation. For example, if 
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your man having a contract with another private party makes a $500,- 
000 profit on this contract, which represents 50 percent profit, he makes 
$500,000. The other fellow cannot come in and take away any of his 
profit. 

On the other hand, in the case of the Government they can. He is 
subject to the renegotiation law. 

Mr. Feienan. It is my underst: inding—I have not checked it, al- 
though I was advised that one particular ——— which I will not 
mention, manufactured a certain little article at a certain cost on a 
contract with the Government. It so Sennen that they began to 
turn those out for about 15 to 20 percent of what the contract price 
was. 

They did not come back and say, “Well, now, we are getting these a 
lot che: aper. We will just renegotiate our contract and cut down the 
cost per item to the Government.” They just took all their money and 
spent it lavishly on their employees and associates and what not, and 
then it was up to the Government to come and renegotiate the entire 
contract, not each individual cost per item. 

In other words, that company, if they had the contract and had 
tremendous profits, they kept them. Do you want us to pass favor- 
ably upon contracts where, if the manufacturer makes tremendous 
profits, he may keep them, of course subject to any renegotiation or 
taxes he may have to pay; whereas if he goes in the red the Govern- 
ment should insure him? 

Now then, you make the issue that the Defense Department should 
not have the right to determine the essentiality—and by essentiality 
I understand it to mean that they determine whether that product 
which is being manufactured is of supreme importance for the war 
effort. It seems to me you say, “Oh, no, you have got to go beyond 
that. Whether that is of supreme importance to the war effort. vou 
have got to take care of them regardless, even though there may be 
other companies who could manufacture the product at the same con- 
tract price and perhaps come out without any loss.’ 

Mr. McHaney. Well, sir, I have not understood that their test 
was one directed to the essentiality of the product as distinguished 
from the essentiality of the producer. 

Mr. Frighan. General Brown, would you at this time be kind 
enough to explain to us just what the criteria is for your determina- 
tion as to whether or not a company is entitled to consideration for 
modification of the contract ? 


STATEMENT OF GEN. ROBERT W. BROWN, ASSISTANT JUDGE 
ADVOCATE GENERAL, UNITED STATES ARMY 


General Brown. Mr. Chairman, there are a number of considera- 
tions which I tried to enumerate in the hearing before the Moody 
committee. First, I think, of all is the essentiality, the urgency or 
the importance of the product that we are trying to get out by ‘that 
manute icturer. Also sometimes the unique character of the contrac- 
tor’s facilities enter into the determin: ition of whether this product, 
plus the facilities, spell out essentiality. 

Also we take into consideration the unique character of the pro- 
duction, whether it is a rocket, whether it is some kind of an atomic 
projectile, whether it is just an ordinary gadget, a bolt, or a nut, 
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whether it is slop—slop being removed from military reservations 
constitutes a great number of our questions in which we have to de- 
termine essentiality. 

* here is no exact criteria spelled out in the reeul: itions as to what 
constitutes what they have elected to term “esse ntiality.” Essentiality 
W ‘IL de pend upon the un queness or nature of the product, the charac- 
ter and —— unce of the production, the peculiar nature of the 
facilities of the contractor, and how many other sources of supply 
there are besides him—plus probab ly the destin: ation of the product. 

That is about all the factors. But you look at all of these factors 
and make up your mind whether as a matter = good business judg- 
ment and common sense it is cheaper and better for the Government 
to pay what this contractor ¢s LVS he | Nas: to be fore and let him gO 


on with his production; or whether it is better to look to another 
source ata higher price. 

Is th satisfactory ¢ 

Mr. I rrester. I rather gathered the impression that it was your 
opinion that the item had to be to some extent indispensable, that 


it was something that vou could not go out in the ania’ and pick up. 

General Brown. That is right. 

Mr. Forrester. Something that a man might manufacture that is 
a great hazard, that he is making it purely for you and for nobody 
else in the world and it =e 1 not be worth a farthing if it was to be 

d for civilian purposes, things like that. ‘ 

Ge neral Brown. I think ies general idea is correct. I have no 
exceptions to it. 

Mr. Forrester. In other words, your idea ‘s that you do not want to 
abrograte and do away with all the laws of a contract unless there is 
an overw helming reason to do so. 
spending the taxpayers’ money. In addition, a additional amount 
of the taxpayers’ money for something that you onl have a legal 
eht to demand. They busted the brigadier general at Koje because 
ne did not use good judgment. You always have to keep in mind what 
ix going to happen to you in this Defense Department if you do not use 
oad judgement: and when it comes to expending money ‘without using 
good business judgment in the expenditure, some criticism is forth- 
coming. 

Mr. Chairman, we have several committees here that are watching 
us when we go to the moneybag, as it were. We have Senator Moody’s 
committee: we have Represent: itive Hébert’s committee. We have 
Senator Johnson’s committee, and we have the Bonner committee. In 
addition to the committees of Congress that are watching us, we have 
the Comptroller General, and then we have the Small Defense Plants 
Administration that are watching us. 

With all due respect, I intend to be very respectful, there are differ- 
ences of opinion among these various agencies as to just what the exact 
purpose of this expenditure may be. The Comptroller General proba- 
bly is intensely actuated by savings. The Small Defense Plants Ad- 
ministration wants to be a good fellow or the father of small business. 
And Senator Johnson’s committee, and Mr. Hébert’s and Mr. Moody’s 
committees are all the time dishing up, as it were, a terrible scandal 
over expenditures. 


General Brown. Sir, you are going to the moneybag and you are 
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So when we go to the moneybag, we have the shadow of these people 
over our shoulder and we have to find the facts then and there which 
justify the act of going to the moneybag and dishing out additional 
money. 

Mr. Forrester. I think I understand the General. 

Mr. Feignan. Thank you, General Brown. Will you continue, Mr. 
McHaney ? 

Mr. Hiturnes. Just before you continue, I wanted to ask you this 
question. Do you have any idea of the number of small businesses who 
have perhaps gone into bankruptcy or been threatened with going into 
bankruptcy as a result of losses sustained through these contracts and 
their failure to have a different price determination ? 

Mr. McHanry. No, sir, I do not. The only material available to 
us has been in the report of the Senate Small Business Committee ; also 
a number of concerns which have been to us. There are four or five. 
One of them testified here last week who said that his business had just 
been sold by a bankruptcy court. 

But I have no detailed statistics of the number who have gone into 
bankruptcy. 

Mr. Hines. Would you say the number of complaints you have 
received in that regard is comparatively small, substantial, or what 
would your estimate be of those complaints ? 

Mr. McHaney. I would say there have been serious complaints. 
I do not think that there would be a flood of petitions or at least 
meritorious petitions under the amendment which we propose; and 
I would be interested to have General Brown comment on the Army 
experience under the regulations that we have proposed. Those are 
the ones that General Brown operated under for 4 years of the last 
war. 

I do not think that their practice was to open the gate, and I see no 
reason to believe that the scope of this cannot be held within very 
reasonable bounds. 

Mr. Forrester. Mr. Witness, this amendment that you suggested, 
is it retroactive ¢ 

Mr. McHaney. I would say that it would be, yes. It would be 
declaratory of the intent of Congress. 

Mr. Forrester. How far back would it go, Mr. Witness? Would 
it reach back into some World War II contracts? 

Mr. McHaney. It would go back to the passage of 921. 

Mr. Forrester. Would it reach back into some World War II 
contracts ¢ 

Mr. McHaney. I would say it would not. 

Mr. Forrester. Say a contract was made in the middle of 1951. 
Has there been any marked increase in the price of goods to such an 
extent that a reasonably prudent contractor would not be reasonably 
expected to anticipate and to guard against that in making his bids 
for a contract ? 

Mr. McHaney. I would say that probably there would be relatively 
few claims over that period numerically speaking. I would not like 
to generalize and say that there would be no such circumstances. 

Mr. Forrester. Frankly I am of this opinion. I think that the 
Wage Stabilization Board was created for that purpose, and, of 
course, I do not know. We are too busy; we cannot keep up with all 
those things. But it is my opinion the prices have not risen to any 








34 AMEND FIRST WAR POWERS ACT, 1941 


marked extent. If that be true now, it would seem to me that a con- 
tractor that had been operating in a reasonable and norm: al situation, 
where if he uses his judgment—and if a man is not willing to back 
his judgment now under reasonably normal circumstances, then, my 
friend, the theory of private enterprise is gone. There is just no 
question about that. 

I am a private enterprise man from my head to my feet. But it 
disappoints me considerably to see a man arguing private enterprise 
but wants all the responsibility for sound judgment removed from 
it and insured by the Government, because, of course, private enter- 
prise is absolutely gone when you do that. 

So what I am trying my best to do, I am trying to approach it in 
Q sympathetic sort of manner now, and I am trying to give you full 
opportunity to show this committee just what, if anything, has trans- 
oa since 1951 that would cause you to ask this subcommittee to 
write this amendment into this bill at this time. 

Yat mieey have those reasons. If you have, | would like for you to 
give them to us. 

Mr. McHaney. Well, sir, I would say that the steel strike presently 
imposes the kind of situation which this amendment would take care 
of. 

Mr. Forrester. Do you not believe now, if that is the only thing 
you can point up, should you not approach that on the matter of steel 
- not on the matter of contracting generally with the Government ¢ 
I readily conceive you could have something there; that out of this 
steel situation something like that could arise. But what you are ask- 
ing for now is an amendment here that is going to apply to all ma- 
terials and to all goods; and so far as I know you have no reason to 
anticipate that in the big majority of goods there is going to be any 
big fluctuation in price. 

Mr. McHanry. Well, sir. to the extent that there is not, we do not 
have any problems. To the extent that there is, then either due to 
price or to such factors as the steel strike, this law would exist to 
take care of that situation. Moreover, it would permit the going back 
and reviewing of a number of cases which have been turned down 
heretofore, which we would regard as meritorious. 

Mr. Forresrer. Another thing, I believe you will agree with me 
on this. Wehave fought World War I. We have around $270,000.- 
000,000 now that we owe. We are now into another situation that Lay 
last some 5, 10,15 or 20 years. It looks to me as if any portion of that 
is true, if the people of this country are not patriotic and rise up and 
work with this Government, Mr. Stalin is not going to have to whip 
us. We are Fone to whip ourselves. 

In other words, no matter how generous we have been in the past, 
there comes a time when a man just has to consider his dollars to 
some extent. 

Mr. McHanry. Yes, sir, I would concur with that 100 percent. Of 
course I can only cite to the committee those things which I have been 
able to find out. I have not been personally passing on these cases. But 
during the last war in the Army regulations themselves, the point 
was made that a liberal use of adjustments in appropriate cases would 
reduce the over-all cost of procurement to the Government ; and the 
basic theory was that this would lead to close pric ine by contractors, 
They would not feel when they were bidding on a contract or negotia- 
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ting for a contract that they had to make allowance for a number 
of contingencies, and would therefore submit closer bids. 

That same point was made again on the floor of the House when 
921 was enacted. 

Mr. Forrester. Was that demonstrated, as a matter of fact? 

Mr. McHanry. Well, sir, I would have to call on General Brown 
to answer that question. 

Mr. Forrester. I can see a lot of argument against that theory. I 
can see where a man would offer a contract at a lower figure; I can 
certainly see that. But his idea would be, it would occur to me, that 
“T will put one in there so low I will get that bid, and when I get that 
bid, when I get in bad shape, I will holler to the Government and 
they will relieve me.” T can see that point. 

Mr. McHanry. This bill would not give relief to one who did that 
sort of thing. 

Mr. Wiensutenk. May I make a statement? Gentlemen, it occurs 
to me in line with this discussion that the military departments them- 
selves have recognized and taken advantage of the business saving 
that could result to the Government from certain types of indemnifi- 
cation. For example, they have a national rating insurance plan. 
They decided that, instead of every prime contractor taking out com- 
mercial insurance and then possibly one particular prime contractor 
would have no fire loss, no public liability loss, no workmen’s compen- 
sation loss—instead of having the Government reimburse these insur- 
ance premiums under each contract, to a large extent the Government 
has become a self-insurer through the national insurance rating plan. 

Public Law 921 is being used today by the military for out and out 
indemnification agreements against certain types of risks. In effect, 
gentlemen, all that we are suggesting is that it be employed, if you 
please, as an indemnification provision after the fact for only a certain 
type of situation. I frankly feel that it is a somewhat narrow situa- 
tion in that a company would have, first, to have bid in good faith; that 
is, have entered a close price, not to have done a sloppy job of bidding, 
not to have done an unfair competitive job of bidding. 

He would, second, have had to perform capably. That is, the loss 
was not one of managerial sloppiness, to use the same word again. He 
would have also had to incur a loss, not only just a “loss,” but a loss 
which caused him to be on the verge of bankruptcy or in serious finan- 
cial condition. 

Finally, the loss must have occurred through factors clearly beyond 
his control. It is at that point, gentlemen, that I see the use of this 
very statute in the manner that we suggested as nothing more than 
what the military are already doing in other areas, and that is reducing 
the cost of total procurement by standing ready to indemnify some few 
contractors that get hit with that closely defined set of circumstances. 

I do not believe, sir, that that is a diminution of private enterprise. 
I think, in fact, it strengthens private enterprise because it permits a 
man to go forward competitively and try to bring his prices as far 
down and as close as posible, so long as he knows that he is not going to 
be driven into bankruptcy. Not just take any loss; he may take a 
series of losses. But it is the loss that is going to put him out as a con- 
tinuing productive facility ; and obviously we are more concerned with 
small-business concerns because the number of times that any one loss 
on a military procurement contract would pl ace a substantial cor pora- 
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tion into this imminent financial danger is remote as compared with 
the number of instances that a small concern dealing in god faith with 
the Government and trying to get his price as close as possible might 
find itself in that situation. 

We were frankly somewhat surprised to find that the military de- 
partments would choose to repudiate the very standards that they 
themselves set up under this identical statutory language the last 
time. When the bill was enacted and it said, “facilitate the national 
defense,” the last time it said, ‘facilitate the prosecution of the 
war’—Patterson’s standards of the last war were present—I should 
imagine that most small-business contractors and others figured that 
the same regulations would be coming out and the same standards 
applied—only to find that in this case the military applied a very 
restrictive test. 

Now it is also interesting to note we are talking about the First 
War Powers Act as though this is the only thing the military does 
with this statute; whereas it is a fact that the statute is also available 
to them for formalizing informal commitments; assume one of their 
contracting officers makes a mistake. Instead of writing a contract 
out, he says, “Go ahead and do something,” and then the man has no 
contract; the correction of mutual mistakes; actually entering into 
any kind of contract they want to enter into, which they could not 
do under the regular contracting authority. 

I agree with the Comptroller General that if there is waste in the 
use of this statute in those other areas, it ought to stop and stop right 
now. But I do not think that waste along those lines should be 
compensated for by the small-business man that is run to the wall 
under the set of circumstances we are talking about. 

Mr. FerauHan. If the Defense Department cannot do all those things 
that you have enumerated just unilaterally, they would do those by 
mutual agreement. 

Mr. Wiensutenk. But what they can do, sir, is far beyond the 
ordinary contractual authority given the om by Public Law 413. For 
ex: imple, they can waive liquid: ited dam: ges. 

Mr. Friehan. You are not opposed to that, are you? 

Mr. Wiensurenk. I am not opposed to it, sir; but I am indicating 
to you that when they use this statute for those purposes, the same 
statutory standard is present, and that is “facilitate the national de- 
fense.” Yet their regulations and administration of this law, when 
they use it for these other purposes, are not limited only to situations 
where they are dealing with an essential contractor. 

In other words, they have amended many delivery schedules so as 
to bring deliquent contractors into an area of nondelinquency. Have 
they limited that only to essential contractors? The answer is “No.” 
When they have gone ahead and used it for indemnification agree- 
ments, out-and-out indemnification agreements, have they limited it 
to only essential contractors? I believe the answer is “No.” 

When they formalized informal commitments, when they have cor- 
rected mistakes that have been made, these actions under Public Law 
921 have not been limited by regulation nor by practice to those 
instances in which they were dealing solely with an essential con- 
tractor. It is only in the single very narrow area that this law could 
be of real service to a very few, but important, group of small-business 
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concerns, that they then decide to impose their standards of essen- 
tiality. 

They do it in a sort of erosive manner at the same time that our 
agency is given the job to increase the participation of small-busi- 
ness concerns in the defense program. So we find ourselves to some 
degree, at least, on a treadmill. We are trying to bring the small 
man into the defense program, trying to extend his participation, 
build up this mobilization base which you are interested in from a 
private enterprise standpoint of the small man getting in there and 
perhaps building himself into a big man. 

But at the same time that we in our agency are trying to do that, 
we became very much aware of this erosion that was going on among 
the people who had already gotten into the defense program. 

Mr. Forrester. Let me make the observation right here. I think 
that you have a subcommittee here which is composed of small men; 
and so far as I am concerned, small-business men are just common 
people. They are all the people I have ever known in my life. If I 
do not have sympathy with those people, then | do not have sympathy 
with anybody. 

3ut now here is what this subcommittee is charged with doing. We 
have the general over here telling us his views, and we have you 
coming in here and you want a more liberal construction. Then we 
have got the Comptroller General over here that says the general 
ought not to have what he wants. They say you ought to be thrown 
back to where, if you made a contract, you have to live up to it. 

Here is what this subcommittee is facing, and we might as well face 
up to it; we might as well get down to brass tacks. We have got a 
broke Government right now. In other words, what is got to happen 
in America, people have got to quit saying, “Give me, give me.” They 
have got to wonder what they can do for their Government. If they 
do not, I shudder to think of the consequences. 

So what we want you to do is jus st show us equities. Personally I 
am not interested in background. I want to see the equities in the 
situation now. 

Mr. Wiensutenk. I think there is as much equity in indemnifying 
against the type of risk that we are requesting that you indemnify 
against as the re is in inde »mnifie ation agreements whic h he ive ge neral 
use throughout the Defense Department. 

I see no difference between the out-and-out use made of Public Law 

921 for indemnifying against certain risks, or against this risk. It is 
really al question of measuring the kind of risk that you would feel 
justified as a Congressman in indemnifying a businessman for. Is 
that a fair statement of the question, sir? 

Mr. Forrester. That is a fair statement. Of course you see at the 
same time also there is an expenditure of many more dollars of Gov- 
ernment money. 

Mr. WIensHIenk. That isright,sir. And I would have agreed with 
you, and I was therefore extremely heartened to find that apparently 
the Department of the Army during the last war found the contrary 
tobe true. They state as a general policy under their operation of this 
very regulation the last time that the result of the application of this 
regulation would result in overall reduction in procurement costs. 

Mr. Forrester. I am astonished at that, because Mr. Warren, the 
Comptroller General, is a really sound sort of man and it looks as if 
he would have taken that into consideration. 
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Mr. Wrensurenxk. I would like to ask General Brown why it is 
that the Vv appare ntly oppose the use of the late Hon. Robert P. Pat- 
terson’s own language. We had felt that we had taken language which 
they would find immediate agreement with, since they operated under 
it; and I would be very much interested to hear that. 

Mr. Ferouan. General Brown, would you comment with reference 
to what the gentleman has said ? 

General Brown. Mr. Chairman and honorable members of the com- 
mittee; it is true that on the 15th of September 1942, Judge Robert 
— rson promulgated in the memorandum the exact principles that 
they are proposing as an ame ndment to the existing War Powers Act. 
I want to point this out to the committee in my humble way, if I can. 

You remember that on the 15th of Septe »mber 1952 all of the ration- 

ing acts had been passed and had gone eee all the allocation 
system had been enacted into law, the regulations had gone into effect, 
and small business on account of the rationing and on account of the 
allocations had to come into defense production or go to the wall 
entirely. 

On the preceding September 15. and on September 15, 1952, we were 
making a valiant effort in the War Department to integrate marginal 
and submarginal producers, including small business. We were trying 
to integrate him into the de fense program % and we were trying to soften 
the cushions so that he could operate without destroying the Ameri- 
can economy, because there were so many of them. It was nota ques- 
tion of choice. It was a question then of having to come in or go to 
the wall. 

Today it is entirely and has been a question of choice. All the laws 
that have been enacted and all the regulations that have been pro- 
mulgated relating to procurement are to assure the small-business man 
his SO called share of the defense dollar. 

When Mr. Patterson’s regulations went into effect. national defense 
was trying to take 50 percent of the American output for military 
purposes. The best figure that I can get today is that the national de- 
fense is taking somewhere between 10 and 12 percent of the American 
output. So you can see that the necessities of mobilization and broad- 
ening the base which have been spoken of, and correctly, are not as 
urgent: and it happens that the small-business people who are dab- 
bling into the defense expenditure pie and trying to get their share 
now are not the people who are ordin: irily SO highly essential to the 
defense production. 

For instance, I wanted to speak of two of the cases which appeared 
before the Board, and speak briefly. I do not want to try the merits 
of these cases before this honorable committee, but I do want to take 
the curse, as it were, off of the actions of the Defense Department. 

The first case that was heard was the Lincoln Woolen Mills. They 
thought that they had been subjected to a great injustice. But as a 
matter of fact they were making a cloth which was rapidly becoming 
obsolete, and which did become obsolete because 12-ounce OD cloth 
was ae The specifications for the whole Defense Department 
were changed, so that we got to using 16-ounce cloth instead of 12- 
ounce and 20-ounce cloth. The use of it stopped entirely. 

They claimed they were also capable of making 28-ounce blue velour, 
but they never had been given a contract for making 28-ounce doth 
velour. 
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Mr. WieNsutenk. Had they ever bid on such a contract ? 

General Brown. They had. The ‘vy had been low enough to be given 
an award. The fact is they had never made 28-ounce velour. ‘There 
were 65 other people on the bidders’ list just as well qualified as Lin- 
coln Mills was. And note also that their first we contracts were 
granted them on the 24th of August 1950 and the second contract was 
awarded to them in November, about the 24th. 1950. 

They must have bid on these contracts at the very same time that 
all the disorder was in the wool market. and the ‘vy certainly should 
have h: ad business acumen and judgment enough to foresee or to under- 
stand what wool prices were. 

Mr. WrIensHrenk. You gave relief to two other wool mills, did you 
not, General ? : 

General Brown. Yes, we gave—am I talkine to the committee 
or am—— 

Mr. Wrensntenk. I am sorry. 

General Brown. We gave relief to Hayward Woolen Co. and Hay- 
ward Schuster Woolen Mills, which were within a 12-mile radius of 
Lincoln Mills. I was president of the board that heard Hayward 
Woolen Mills, and I was president of the board that heard Hayward 
Schuster. Lincoln Mills was never permitted to come before my 
board. 

Hayward Woolen were making 28-ounce velour woolen cloth. Hay- 
ward Schuster never made that; they made 12 ounce and 20 ounce. 
Lincoln Woolen Mills bid on 28-ounce velour. Their bid, about the 

Ist of M: ay or the latter fe of April 1950, was $3.92 per linear yard. 
Hayward Woolen bid $3.52 per linear yard. Hayward Schuster bid 
$3.625 per linear yard. 

Consequently, the amount of that cloth was split between Hayward 
Woolen and Hayward Schuster, and Lincoln Mills did not get it be- 
cause it was the ‘third high bidder. So it stocked up on 12-ounce OD 
and 20-ounce OD. 

Korea Day came along, the 26th of June 1950. Apparently wool 
prices went sky high. At the time Hayward Woolen Mills came in, 
it was the first woolen company that came in, it came in and said, 
“We cannot produce this cloth. We have partly produced something 
like 199,009 out of 500,000 yards. We have partly produced, but we 
cannot go any further without relief.” And a great examination took 
place, and it was concluded that they could not. 

The Air Force. for whom we were making that cloth, determined 
that they had to have that cloth under any conceivable circumstances. 
At the time Hayward Schuster was in, the cost of producing that 
28-ounce velour cloth had gone from $3.54, which they bid, to $10.54 
per yard. The Quartermaster ‘ reneral was then contracting for that 
same kind of cloth at $10.54 a yard at the time Hayward Woolen 
Mills came in. 

We were confronted with a problem whether we would terminate 
Hayward Woolen Mills’ contract for woolen cloth, whether we could 
let the contract somewhere else, what was the price we could let it for 
somewhere else, whether we would charge the excess cost against Hay- 
ward, or whether it was better to raise the price of the remaining 
production and let Hayw: ard continue to produce e, 

We finally determined that it was essential that this cloth be pro- 
duced, that there was no other mill at that time who could produce 
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it, that if we defaulted we did not know when we would get the cloth. 
So. adding all things together. we considered that it was good business 
judgment in this particular case to afford relief to Hayward in the 
amount of some—I think we increased the price to something like 
$10.25. That was still more than 25 cents per yard under what any- 
body else under recent contracts had been produci ing it for. 

So we made the necessary findings of fact and afforded relief, 
because we thought it was necessary to get out this particular product 
against a particular time. 

Now, there is not anything like that comparable in Lincoln. There 
was not the urgency for the cloth. As a matter of fact, at the time 
Lincoln was in, the Quartermaster General offered to terminate their 
remaining contracts for default because at that time the price of wool 
had gone down to a point where we could have let the contract to 
some body else at a cheaper pr ice than Lincoln Mills was produci ing. 

In view of that fact, the Quartermaster General offered to default 
those contracts, dispense with any further requirements for 12-ounce 
OD cloth and 20-ounce OD cloth, because we did not need the cloth; 
the specifications had been changed. 

Mr. l°orrEsTER. Would that have exonerated them / 

General Brown. We would waive any excess costs because we 
thought that the market was such that we would not be justified 
chargn oO eXcess. We in othe r words offered Lo let Lineoln off of the 
remainin r portion of the hook. Sut Lincoln did not want to get off 
the ae Lincoln wanted to go on and produce these contracts, and 
Lincoln went on and produced these contracts. 

I cannot see anything besides there being 65 other producers from 
whom we could have got the material and besides there being 61 other 
immediate competitors. Under all the circumstances, we could not 
find that the cloth was essential or this man’s facilities were-essential, 
wr that the product was particularly needed for any particular place. 

We could not find any of the ordinary facts to put together to make 
he finding of fact that the affording of relief would facilitate the 
national defense. 

Mr. Feicuan. General, after you offered to terminate the contract, 
and I asume to hold Lincoln free from loss, what was the condition 
of the market subsequent to that time? 

General Brown. It was lower. 

Mr. Feranan. And continued to go lower? 

(seneral Brown. That is right. 

Mr. Feranan. And Lincoln continued to fulfill their contract and 
lost money accordingly ? 

General Brown. That is right. I do not want to take up the com- 
mittee’s time, but I think you can readily see the way we go about 
trying to evaluate one of these cases; m: aybe I should say somethin g 
about the other complainant who was in here. He claimed that he cot 
his contract 3 days before the 26th of June, and he got it at a certain 
fixed price. On that same day he took a contract for 200,000 packs. 

On the same day he got his contract for 69 cents a pack, our furnish- 
ing the necessary cloth, we let a contract to Foster Co. in New Orle: ans, 
a small business. We let him have 300,000 pac ‘ks to build at 65 cents a 
pack, 4 cents under American Awning & Canvas Co. 

He produced without getting in our hair. He produced efficiently. 
We had no trouble. As a matter of fact, during the latter part of the 
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contract he came in and by us furnishing some few little additional 
material, that price was negotiated down to 59 cents a pack. There is 
a man who at the same time under exactly the same circumstances, a 
small-business man, produced efficiently and cheaper; and here is the 
other man who produced and claims that he lost $154,400.54. 

In the canvas field the Quartermaster has listed 810 firms that ean 
do canvas work. My recollection is that there were 425 firms that 
wanted to do this particular work that the American Awning & 
Canvas Co. did. Moreover, the mobilization requirements for canvas 
manufacturers is some 400 percent oversubscribed. How can you 
justify going to the moneybag and pulling out $154,000 and giving it 
to that man up there when his competitor produced efficiently ¢ 

We also had evidence which could have served as a basis for a find- 
ing that he did not produce efficiently. Our inspectors were constantly 
complaining about him, and they complained about him to such an 
extent that in some cases the article was only accepted at a reduced 
price. 

There are other things that I cannot disclose to this committe be- 
cause they are on a confidential basis. But I think I can disclose this, 
that these contracts that he was complaining about were not the only 
contracts that we let him have. We let him have subsequent con- 
tracts, and one of these contracts was let during January 1951. On this 
particular contract we had difficulty in that he had a fire in his plant 
on the Ist of November 1951. He had a fire in his plant and appar- 
ently $153,500 worth of Government-furnished material was lost. 

Mr. Freicuan. Thank you very much, General. 

General Brown. I spent so much time on these two cases, the details 
of them, I never did get to voice the objections that the Department has. 

Mr. FeigHan. I am sure the committee would like to hear you, if 
you will proceed. 

General Brown. That was a very beautiful sentiment that we started 
off with on the 15th of September 1942. That was a policy. That 
was not legislation; that was a policy. It was a policy under the legis- 
lation. Wechanged the policy in 1943. We modified the policy. We 
modified that policy in 1944, and we modified the policy in 1945. 

By 1945 we came down to the point where we are standing just 
exactly today, and that was that we were not granting relief unless 
it was essential to get out the particular production that was needed. 
That was due to the termination of hostilities in Europe, and we just 
kept the War Powers Act alive for the purpose of winding up the 
aftermath and providing for our troops in occupied territories, pro- 
viding for our demobilization program, and so forth. And unless 
one of these contracts involved supplies and it was essential for some 
of these purposes, no relief was forthcoming after that time. 

Now we think that that was the way the policy was modified, and 
we think that the policy today is pretty much comparable to the policy 
that prevailed atter or at the end or through 1945. Therefore the 
Department of Defense naturally has to object to our policy being 
regulated by legislation. We proposed to exercise our policy ac- 
cording to good judgment under all the circumstances that are nec- 
essary to get out any particular procurement that is vital. : 

We do not want to enter into this business of just making price 
adjustments merely for the sake of making price adjustments. We do 
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not have to be exact mathematically in affording relief. When a 
contractor comes before my board, he is asked, “What is the mini- 
mum amount that you can take and still have the breath of pro- 
ductive life left in your body?” He has to try to answer that ques- 
tion, and my board has to try to estimate the minimum amount of 
relief that can be given him that will enable him to go on and produce 
the vital thing that we think that we have to give the relief on. 

We can make a comparative estimate. We do not have to be mathe- 
matically exact in figures in giving this minimum amount of relief. 
When it comes to the adjustment for the adjustment’s sake, we have 
to turn the whole Defense Department as it were into an accounting 
machine, and it will take a great deal of time; it will take a vast 
amount of time to have all of the hearings, and we are going through 
it all just for the purpose of making an adjustment in price when the 
production may not be essential, when the contractor himself may not 
be esse nt tial. 

The position of the Department of Defense remains unchanged. It 
is the same as reflected in the letters that have been introduced into 
the record and written to Mr. Moody and written to the Small Business 
Administration. Iam not authorized to vary from the position that 
we have taken with reference to our interpretation. We think it is 
conservative. Wethink it is based on good business judgment. 

We are sympathetic with small bnsiness because, after all, they are 
our contractors and we are the ones that they have to live with, and 
they are the ones that are going to serve us. We will not concede for 
a moment that anybody has any greater interest in their welfare than 
we have. Buta military man has to be imbued with certain character- 
istics, and that is to exercise his best judgment under all the circum- 
stances and let popularity or sympathy in some cases go by the board. 

Mr. Forrester. General, who do you make contracts for? You 
do not make them for the armed services, do you? 

General Brown. You mean me personally ? 

Mr. Forrester. Here is what I want to find out. I am satisfied my 
question was not intelligent. I am frank to tell you I do not know too 
much about it, but now I have in mind this. 

There was a contract that I assume was made through the Armed 
Services Committee whereby a contractor would make certain fabrics 
such as gun slings, which was awarded to a contractor in Ohio, 
$346,000. They awarded $200,500 of that work to a subcontractor 
down in my State. The subcontractor down in my State made 
$200,500 worth of gun slings. The prime contractor, as I understand 
it, the Government found a little flaw in his contract and the Govern- 
ment canceled it on the ground that he had defaulted. 

I have got a company down in my district that went into it in the 
utmost of ; good faith, has made $200,500 worth of stuff, and they are 
not worth anything. 

General Brown. The gun-slings contract was either made by the 
Ordnance Department or the Quartermaster—I am quite sure such 
contracts are made by the Ordnance Department of the Army. 

Mr. Forrester. General, we ought to approach that, too. That is 
not right. That thing is not even honest. There is a concern who 
lived up to everything they did. They made $200,500 worth of stuff, 
and it looks like to me that every equtiy in the world, those gentlemen 
should have been allowed to assume that contract. 
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General Brown. Of course, I know nothing about the facts. I 
would be very glad to look into them. 

Mr. Forrester. I did not know whether that came through your 
department or where it came from. 

General Brown. Frankly, I do not recall the case. 

Mr. Forrester. I have discussed that matter with Mr. Colton and 
you know who I am talking about, and also with Chairman Vinson 
of the Armed Services Committee. 

General Brown. One of my numerous duties is to sit on top of the 
fraud desk of the Army. I have to make a determination as to who 
gets paid and when he gets paid and who is going to get defaulted. 
But I have not had brought to my attention the details of that case 
in the way you have presented it. 

Mr. Forrester. Here is what they said to me. They said, “We have 
got no prime contract with the Columbus firm.” They did not have 
to tell me that—I am a lawyer, too—that is, if you are going to stick 
the legal knife right into his heart. But now if you deal with 
morality, there is a prime contract, because they said to the small- 
business man, “This is the way you are going to get some business. 
We will award it to the big contr actor and the little contractor can 
come in there as a subcontractor.” 

General Brown. I should think—I do not know, but I should think 
the Defense Department would still have need for the gun slings and 
I should think there could be some way that could be ficured out 
whereby they could take them from the subcontractor. 

Mr. Forresrer. That is what I wanted to find out, General. I 
wanted to be frank with you in every discussion you have made here. 
I think you have been highly intelligent and loyal. I did not know 
whether that matter came through you or not, or whether you had any- 
thing to do with it. But even practicing law by ear, I know that is 
wrong. I would be glad to furnish you w ‘ith the names of those parties 
and who they are. 

General Brown. I would be glad to have the matter looked into or 
look into it personally. 

Mr. Forrester. The military, so far as I know, are the only people 
who can use gun slings. I do not think we could use them for goat 
harness down there at all. 

Mr. Freiguan. General, with reference to the time limitations set up 
in this proposed legislation, how long do you feel it would be abso- 
lutely necessary for the— 

General Brown. Of course, my only instructions are to ask for its 
extension for 1 year. I accordingly have to ask for its extension for 
1 year. 

I must be frank. I expect to be back at this time next year or a little 
sooner asking for its extension again. 

Mr. Forrester. Mr. Chairman, are we in any undue hurry or are 
we liable to go into conference pretty soon ? 

Mr. FeianAn. It is tentative for 4:30, is it not? 

Mr. Forrester. I believe Mr. Wienshienk had some dispute as to 
the contracts on velour goods. I have practiced long enough to know 

when you say what is truth, that involves a whole lot of things. No 
saaiaiae how honest we are, we can see one side of it and somebody else 
‘an see the other side. 
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Mr. Wiensuienk. I would simply like to say this. The general has 
painted a pic ture as though we had taken the language of the late Hon. 
Robert P. Patterson, which was all right in 1942 and between 1942 and 
i945 the Army changed that language. 

I have here in front of me and am ae. from Army Procurement 
Regulations General Instruction No, 1, which carries the date of May 
24, 1945, which was still printing as the policy of the Army the very 
language that we said we had taken from Patterson’s memorandum. 

I have not seen from the general any evidence of this revision he 
speaks of. I also have the regulations issued under Patterson’s lan- 
vuage, and I find nowhere in them the word “essential.” 

The second point: Mr. Alexander, who was Under Secretary of the 

Army at the time that they came here and asked you gentlemen to pass 
Public Law 921 for them, had this to say. He said: 
The reason we feel it is urgent we get this legislation now rather than 3 weeks 
from now, is that we have in the Army alone 45 contractors, almost exclusively 
small business, who made fixed-price contracts with us in May or April or earlier, 
and due to the rise of cost, they cannot possibly carry out those contracts without 
going bankrupt. 

That was out of General Brown’s own department, Mr. Archibald 
Alexander, then Under Secretary of the Army, told you gentlemen 
that, at the time they wanted Public Law 921, that they then had 
45 small companies in the Army alone who needed this kind of 
relief. 

Since Public Law 921 has been on the books, which has ag? a 
considerable period of time, the Army, plus the Navy, plus the Air 
Force, have only approved 29 cases. I think that the spirit in which 
they came here and asked you for the law and told you what they 
were going to do with it and the restrictive manner in which they 
have used that law in our area, once they got it, and the manner in 
which they have used it in other areas that do not bear upon small 
business, that is the area of indemnification, the area of amending 
delinquent contracts, the area of waiving liquidated damages, the area 
of being able to enter into a special kind of negotiated contracts that 
they cannot do under Public Law 413, in those areas they do not 
hold up the criteria of essentiality as being the test. 

They came here to you and asked you for this law and said we 
needed to help 45 people that are contracting with Army alone. I 
would have thought that there were also some at that time that were 
Air Force and were Navy. 

Mr. Forrester. You mean when they came here originally ? 

Mr. Wiensurenk. Thatisright,sir. They said they then had—— 

Mr. McHanry. December of 1950, sir. 

Mr. Wriensutenk. December of 1950, sir. The Under Secretary 
of the Army said he had 45 small contractors who needed this relief. 
Since that time, not only the Army, which is what Alexander was 
talking about, but the Navy, plus the Air Force, have only approved 
29 such applications. 

Mr. Forrester. As I remember it, I think you already had that in 
the record. What I was asking you, I rather had the idea you thought 
there were some facts in the velour contract that the general had not 
considered. 

Mr. Wiensienk. First of all, the general points out that while he 
sat on the board which heard the Hayward Schuster and Schuster 
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Mill cases, the Lincoln Mills people never got an opportunity to present 
a full hearing before his board. That is one point. 

In the second place 

Mr. Forrester. That is no point unless there is some injury there. 

Mr. Wiensuienk. I think that the second point is, sir, that in 
granting relief to Hayward Schuster and Hayward, as I read those 
opinions, at least some of the judgment of the board was based upon 
the essentiality of the facility, not of the cloth that happened then 
to have been manufactured by the particular company. 

When they get to the Lincoln Mills case, which is a facility that 
could produce the same type of cloth, they are interchangeable facilities 
insofar as the machinery and know-how and equipment, then they 
switched over to the item and said the — was not essential. 

Then a couple of months later, they go ahead and certify to the 
Defense Production Administration two woolen mills, one in Rose- 
ville, Ga., and the other in Cleveland, Ohio, for certificates of neces- 
sity. In other words, apparently essentiality is essentiality, and it 
varies as the roses of the summer. 

do not know quite what standard they are actually using for 
their own—I would have no objection to the word “essentiality” if it 
had a reasonable meaning. 

On April 4 of this year we wrote to Secretary Lovett and asked for 
the opportunity to sit down and discuss this thing and would not have 
needed to have taken your time if they would have agreed to sit down 
at a table and try to work out some meaningful criteria for the ap- 
plication of this statute under their own regulations. 

The reason we are here rather than before the Senate is because we 
relied in good faith upon their willingness to sit around the table. We 
did not hear from the Department of Defense in response to our re- 
quest to sit around the table until after the Senate had passed this bill. 
That is the reason that we came to you gentlemen. 

Mr. Freieuan. General? 

General Brown. I just wanted to make one point. We do not deny 
that the plight of small business was one of the things which required 
us to come to get the old War Powers Act amended. You can take this 
intoconsideration. Ifthe War Powers Act had not been amended pur- 
suant to our request, no small-business man would have received any 
relief because we would not have had any authority to modify con- 
tracts. 

It is true that the plight of some of our contractors are the things 
that caused us to direct our attention in getting an immediate revision 
of the War Powers Act, to make it apply so as to facilitate national 
defense and aid in the prosecution of the war. 

I do not think you can read into that implication of Mr. Alexander’s 
the fact that we expected to give relief to every man we had sitting 
on our doorstep at that time. We were just powerless to consider 
relief for anybody who was sitting on our doorstep at that time be- 
cause we had no authority. 

I think it is unreasonable to assume that we would grant relief 
to every man who was clamoring for some relief. Mr. Alexander is 
the man who represented the Defense Department here at the hear- 
ings, I will admit. Mr. Alexander is the man who at the same time 
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is responsible for the conservative view in which we are administering 
the act. . 
jut T still think that there are many factors e enter into this 
so-called principle of essentiality and that, after all, it is a matter of 
good business judgment under all the cireums ae whether it is 
necessary to spend the money in order to get this production. 

Mr. Forrester. In other words, it is almost impossible of definition, 
there are so1 many factors, as I understand it. That is your conte sntion? 
General Brown. That is the reason we will not try to define it. 

Mr. Wiensutenk. I would probably agree there are some we could 
not think of, sir. But I would suggest that had the military sat down 
around a table, we would have thought of a few. 

Mr. McHanery. Mr. Chairman, could our formal statement be made 
a part of the record? [Nore.—This statement appears in the appen- 
dix. | 

Mr. Feiauan. Yes. Without objection, it will be so made. 

McHaney. Plain reading of title II of the First War Powers 
Act, together with its legislative history, indicated that the military 





departments had adequate authority—in fact, that they had specifi- 
cally requested such authority—to stop further erosion of the small- 
business foundation upon which rests our military and economic 
strength. As with any other foundation, no single brick is indispens- 


able or critically essential. ; 

The restrictive administration of the act arises from the me that 
the military departments have misconstrued the language “facilitate 
the national defense” so as to deny equits able price adjus Moe unless 
it is shown that the contractor is essential to the national defense in 
the sense of being the sole or indispensable source of supply or that 
the impairment of his productive ability will cause irreparable damage 
to the defense program. 


This test is proper enough in the case of loss due to mismanage- 
ment, negligence, or any other fault of the contractor. Ifa particular 


contractor iS, in fact, an indispensable source of supply to the defense 
effort, it is self-evident that national defense interest dictates that we 
maintain that contractor in production whatever the cause of his 
loss. 

It is not proper, however, to carry over the restrictive test of in- 
dispensability to the case of a contractor who has suffered loss on a 
Government contract due to factors not reasonably to be anticipated 
and far beyond his control. In such a case, the test for relief should 
be whether the contractor has acted competently and in good faith 
and nonetheless has suffered substantial loss due to no fault on his 
part. In such a case, Public Law 921 (81st Cong.) was intended to 
afford relief even though the contractor is a small concern which 
individually is not indispensable to the defense effort. 

In a letter to the Secretary of Defense on April 4, 1952, we pointed 
out that the statutory language and history of Public Law 921 did 
not support the imposition of such a difficult burden of proof upon 
smal! concerns. 

We suggested to Mr. Lovett that SDPA be given an opportunity to 
consult with representatives of the Department of Defense concerning 
revised standards for the administration of title IT of the First War 
Powers Act, as amended. Shortly thereafter the Senate Select Com- 
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ag on Small Business sent to the Secretary of Defense its report 
No. 1459 (82d Cong.) setting forth substantially identical conclusions 
and Se ee ations for the revision of present military regulations 
on this subject. 

We had hoped that such recommendations would result in voluntary 
action on the part of the Department of Defense to conform its regu- 
lations to the intent of Congress in passing Public Law 921. A short 
time later we pointed out to the Department of Defense that the 
extension of Public Law 921 was then Me ing considered by the Senate 
Committee on Government Operations and requested that they re ply 
to our April 4 letter in time to permit us to recommend appropriate 
amendments to the Senate should such action appear to be necessary 
or desirable. 

In the meantime, the Senate Committee on Government Operations, 
in its Report No. 1498 (S2d Cong.) endorsed the cor eaienieata con 
tained in the report of the Senate Small Business Committee on the 
administration of Public Law 921, stating (p. 5) 


It is the conviction of the Committee on Government Operations that where 


a defense contractor has suffered extreme financial hardship due to rising costs, 
material shortages, or other economic factors beyond his control, and not within 
his contemplation at the time he accepted a fixed-price contract, such a con 


tractor should be entitled to the relief the Congress intended title II to afford. 

The Committee on Government Operations in approving extension of title II 
by ho means suggests that the Department of Defense afford relief to every 
contractor who suffers financial loss on a contract, and reiterates its position 
as set forth in Senate Report 2686 that the main objective of the legislation 
is “not to prevent losses on Government contracts because of increased costs, 
except in extreme hardship cases.” 

It is the view of this committee, however, that the present policy of the 


Department of Defense should be broadened so that proper consideration may 
| I " 

given to 1e defense contractor, or subcontractor, who, because of economic 

be g tl f t | t t ! f 

factors, completely beyond his control, faces severe financial hardship or bank 


ruptcy, as Was intended under the original act. 


On May 12, 1952, the Se nate considered and passed S. 2421 extend- 
ing for one yea r title II of the First War Powers Act. At that time 
the De cor her of De fenve had not vet anand to the cone Fuca 
and recommendations of the Senate Small Business Committee or to 
our letter. 

It is apparent that the Senate, as did Small Defense Plants Ad- 
ministration, relied upon the willingness of the Department of De- 
fense to take corrective action voluntarily in order to bring its ad- 
ministration of Public Law 921 in line with congressional intent. 

It was not until the extension of title II of the First War Powers 
Act had passed the Senate that Mr. William C. Foster, De sputy Secre- 
tary of Defense, wrote a letter to Senator Moody in which he made 
it clear that the De :partment of Defense would not amend its regula- 
tions nor would it remove the restrictive test of “indispensability” 
without congressional clarification of the statute. 

It is now clear that the Department of Defense has chosen to ignore 
the recommendations of the Senate Small Business Committee. It is 
clear that the Department of Defense does not feel itself bound by 
the above-quoted position of the Senate Committee on Government 
Operations. 

I therefore urge upon this committee, that if the authority granted 
to the military departments pursuant to Public Law 921 is to be 
extended, the congressional understanding of the term “facilitate the 
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national defense” be spelled out with such exactness as to preclude 
the military departments from continuing their own restrictive imter- 
pretation of that language and thereby all but emasculating the spirit 
of Public Law 921. 

The ame ‘ndme nt we h: ave pro pos sed is ho bail out measure. It will 
afford no relief to those who act incompetently or improvidently. It 
will not underwrite the element of risk which is a normal incident 
of any contractual undertaking for profit, but it will protect the con- 
tractor who is threatened with excessive loss due to abnormal risk 
beyond his control. 

The language of our proposed amendment is taken directly from a 
September 15, 1942, memorandum of the late Hon. Robert P. Patter- 
son, then Under Secretary of War, who set forth those standards dur- 
ing World War II under identical statutory language. 

It should not be thought that the proposed amendment will result 
in increased cost of the defense effort. To the contrary, it makes 
good business sense from the Government point of view. War Pro- 
curement Regulation XII, section 5, subsection 1252.2, in force during 
World War II, recognized that the granting of contract amendments 
without considerat ion to afford relief to businesses suffering losses on 
fixed-price contracts through no fault of the contractor would result 
in an over-all reduction of Government procurement costs and a sub- 
stantial increase in production efficiency : 

1252.2 General policy——The general policy is to amend contract to meet 


changed conditions whenever such action will facilitate the prosecution of the 
war \ liberal policy of granting amendments in appropriate cases will (1) 
assist in obtaining close prices and reasonable cost estimates without excessive 
allowances in the price for contingencies against unforeseen risks, and (2) 
insure maximum cooperation and production by assuring contractors of fair treat- 
ment Iv this policy it is believed that the costs of War Department procure- 





ment as a whole will be materially reduced and that the efficiency of production 
Will be substantially increased. The general principles for carrying out this 
policy are stated in the following paragraphs. 

The committee has available to it in the report of the Senate Small 


Business Committee a thoroughly documented study of the manner in 


oe the military department’s present criterion of essentiality has 

‘sulted in the denial of equitable adjustments to all but a h: indful of 
small-business concerns. understand that a number of small firms 
are here to present their own cases. 

It is enough be! me to note that from the passage of Public Law 921 
up to April 30, 1952, the three military departments together had 
approved saat tb le price adjustments in only 29 cases, This number 
is particularly significant in view of the following testimony of Mr, 
\lexander, former Under Secretary, De ‘partment of the Army, at the 
time the military departments were originally urging passage of Pub- 
lic Law 921 (hearings before the Senate Committee on K ae nditures 
in the Executive Departments on S, 4266, 8lst Cong., p. 28, December 
20, 1950): 

Mr. ALEXANDER. The reason why we feel that it is urgent that we get this 
legislation, if we can, now rather than 3 weeks from now, is that we have in the 
Army alone 45 instances of contractors, almost exclusively small business, who 
made fixed price contracts with us in May or April or earlier, and due to the 
rise of costs, they cannot possibly carry out those contracts without going 
bankrupt. 

I recognize that title II of the First War Powers Act permits the 
delegation to military departments of powers far beyond the right to 
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make equitable adjustments in contract prices. I am aware that the 
Comptroller General is deeply concerned over the possibility that such 
broad authority might be abused. 

Small Defense Plants Administration is concerned only with the 
facet of that power that would protect small-business concerns from 
financial ruin due to severe losses on Government contracts due to fac- 
tors over which they had no control. One such factor was the spiral- 
ing of production costs resulting from the outbreak of hos tilities in 
Korea. Difficulties in the steel industry may well become another 
such factor. 

I do not know, nor do I feel it to be within the area of our responsi- 
bility to inquire, what other uses the military departments have made, 
or may make, of the broad authority given them by Public Law 921. 
I do not know, for example, how many contracts, not authorized under 
the military departments’ ordinary contractual authority, have been 
executed under Public Law 921. 

I do not know, either, how many advance payments, adjustments of 
delivery SC ‘hedules for delinquen t contractors, waivers of liquidated 
damages, or other actions of similar nature, have been taken by the 
military departments under Public Law 921. It is significant that 
those actions under Public Law 921 also require a finding by the mili- 
tary departments that national defense will be thereby facilitated. 

Yet the military departments have not, in those situations, felt it 
necessary to limit the exercise of their authority to cases involving 
only “essential” contractors. If authority to take that type of action 
has been abused or if there has been waste in the military procure- 
ment program, [ agree with the Comptroller General that it must and 
should cease. 

I cannot agree, however, that any such abuse or waste, if any exists, 
should be compensated for at the expense of financial ruin for small 
business contractors suffering from excessive lo s on Govel hment con- 
tracts due to abnormal risks beyond their control. 

We therefore urge that this committee incorporate Mr. Patte rson’s 
standards of the last World War into the bill for extendi ne the 
authority of Public Law 921. Mr. Patterson’s language is merely 
declaratory of what ee originally intended by the passage of 
Public Law 921. It is clear that Congress can no longer await nor 
expect voluntary action sel the military de partme nts. It is there 
fore urged that the proposed amendment be aclop ited to remove any 
possible misconstruction of the term “facilitate the national defense.” 

Mr. Freicgnan. Mr. Kane. 


STATEMENT OF OWEN KANE, LEGISLATIVE ATTORNEY, OFFICE 
OF THE COMPTROLLER GENERAL 


Mr. Kane. My name is Owen Kane, legislative attorney, in the 
Office of the Assistants to the Comptroller General. 

Mr. Hitires. Could I interrupt, Mr. Chairman, just to mention to 
the committee that I have received a note from Senator Nixon in which 
he has forwarded to me a memorandum from Mr. William J. Curry, 
Jr., of Los Angeles, attorney for the Olympic Industries, Ltd. 

The memorandum outlines the experiences of the company with ref- 
erence to title II of the First War Powers Act, and the Senator sug- 
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gests it might be of interest to the committee. I would just like to 
offer it to the committee. 

Mr. Feinan. Thank you. We will accept this, Mr. Hillings. 

Mr. Kanr. Mr. Chairman, I have a brief statement of two pages 
which I would like to read for the record, if I may. 

The General Accounting Office appreciates the courtesy of the com- 
mittee in affording it this opportunity to discuss the bill H. R. 5944. 

The Comptroller General expressed his views on this bill to the 
committee in his letter dated June 10, 1952. He advised he was not 
convinced of the necessity for a continuation of the broad contracting 
powers for the reasons set forth in his prior report to the Senate 
Committee on Government Operations, on the companion bill, S. 2421, 
which passed. 

Mr. Warren has stated, and wishes to reiterate, that the question of 
whether the extraordinary powers should be extended for another 
year is a basic policy question for the consideration of the Congress 
based on the facts presented to the committee as to the need for it. 
However, the Comptroller General conceives it as his duty to caution 
Congress against the enactment of this or any other law which for all 
practical purposes confers unlimited authorization to modify contracts 
without consideration merely on a certification, at a stroke of a pen, 
that “such action would facilitate the national defense,” with the 
attendant danger and opportunity for abuse and favoritism. 

It appears that the primary justification made for extending the 
title has been the purported need for administrative authority to be 
vested with unlimited power and authority to amend contracts with- 
out consideration and without regard to normal Government contract- 
ing procedure. This authority which has already been delegated to a 
number of departmental agencies in addition to the armed services, is 
now proposed to be ¢ ontinued for h: indling and settling claims in such 
manner and for such amounts administri atively deemed appropriate 
without benefit of any basic principles fixed by the Congress for 
application in the consideration of the cases. 

This is manifestly unfair to the Government and to the contractor 
in that the latter is in the dark as to the circumstances under which 
the Congress intends that the contractor be eligible for, and entitled 
to, relief. In addition, the contractor has no appeal from a decision 
to an independent agency of the Government. 

The Comptroller General’s wariness of legislation of this nature 
is justified by many irregularities in Government operations that are 
hitting the headlines almost daily involving the abuse of administra- 
tive authority where the Congress has vested broad discretionary 
powers. Attention need only be invited to the damage to the Gov- 
ernment under the Contract Settlement Act of 1944. Millions and 
millions of dollars were poured down the drain and Mr. Warren has 
told the Congress about it in several reports. 

The General Accounting Office, as the agent of the Congress for 
checking on financial transactions of the executive branch of the 
Government, could hardly be expected to endorse this type of legis- 
lation in the absence of an extreme emergency warranting that all 
caution in expending public funds be abandoned. It has not been 
demonstrated to our satisfaction that such an emergency exists at this 
time. Mr. Warren has had no information presented to him that has 
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convinced him that this extraordinary power should be extended 
another year. He recognizes that there may be facts brought out 
in these he arings which we are not aware of that would tend for the 
committee to decide lr hy But we do not know about them. 

Mr. Fretanan. Mr. Kane, I noticed you mentioned abuse and 
favoritism. With reference to the use of those two words, I would 
like to know whether the Comptroller oo office has had any 
experience with the operation of Public Law 921 in which such 
charges, if any, which have been made may have been substantiated. 

Mr. Kane. The expenditures in the last vear have been up in the 
billions and billions of dollars. The General Accounting Office nat- 
urally audits expenditures as they come down the road, so to speak, 
and we are just getting into looking at the contracts that have been 
modified or the bids have been changed on the basis of this extraordi- 
nary authority. 

I will say at this point that we are not prepared at this moment to 

say there hasn’t been any abuse. 

‘Mr. Forrester. Are you prepared to say there has been ? 

Mr. Kane. I will not say definitely there has been. In other words, 
we are just getting into looking at some of these contracts now, and 
the contract not only has to look good, but it has to be good before 
we are prepared to say one way or another about it. 

Mr. Friagnan. Mr. Kane, I notice that you mentioned that this 
authority has been delegated to a number of departmental agencies 
in addition to the armed services. 

Mr. Kane. I am glad you brought that up, Mr. Chairman. The 
Government Printing Office, the Department of Commerce, the Ag- 
riculture Department, the National Advisory Committee for Aero- 
nautics, the Atomic Energy C ceemieteinn tee may be others. I did 
not have time to check it too thoroughly, but I have not a any 
evidence so far as to the need for these agencies to have this authority 
continued insofar as they are concerned. They have had an oppor- 
tunity to come to Congress within the time th: at they have had this 
authority delegated to them and tell Congress just why they need it 
and to get the Congress to give them the authority. 

Mr. Fric HAN. So in view of their apparent, I would not say dis- 
interest, but in view of the fact that they have not requested the use 
of this authority, do you think it might be advisable to restrict it to 
the Department of Defense for what we conceive to be items that are 
very essential to the successful prosecution of our defense effort / 

Mr. Kane. I have not seen any reasons put forth why they need 
the authority to be continued. They may have some, but I do not know 
what they are. 

Mr. Forrester. Mr. Witness, did these other departments who ob- 
tained these authorities, such as the Department of Commerce, make 
any justification for their desire for such legislation and did the Comp- 
troller General make any recommendation concerning those ? 

Mr. Kane. Of course, that was a delegation of authority directly 
from the President. The General Accounting Office would not have 
any information as to the reasons they gave the President as to their 
need for the authority. 

Mr. Forrester. Do you know any reasons they might have, or could 
you anticipate any reasons they might have that the armed services 
would not have for such authority ? 
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Mr. Kane. Offhand, I would think that by now the Department o1 
Agriculture would have had ple nt) of opportunity to decide in what 
field it needed to exercise the authority of granting relief under its 
contracts and be able to come up and tell C ongress, “We want this in 
connection with our appropriation for this year. 

Mr. Freienan. Do you know whether any of these other agencies 
appeared before the Senate requesting authority to include them ? 

Mr. Kane. I do not recall, Mr. Chairman. My impression is that 
they did not. 

Mr. Forrester. You said those were done by Executive order, did 
you not ¢ 

Mr. Kane. That is right. 

Mr. Forrester. Does the President have the power to delegate this / 
Mr. Kanr. Yes, he does. And the agencies that have no War Pow 
ers Act authority now may get it by specific delegation from the 

President. 

Mr. Forrester. In other words, we can pass on it and if the Presi 
dent does not lke it, he ean change it ? 

Mr. Kane. That is correct, He will have to extend the existing 
authority 

Mr. Forrester. That is rather interesting. 

Mr. Freranan. The President would have no executive authority 


to delewate that power unless w » first passed this act. In other words, 
the President would not race this executive power without legisla- 
tion. He would have no authority to delegate the powers to any 


agencies, 

Mr. Kane. This sir is given specifically to the President. I 
would not want to answer at this moment whether under his constitu- 
tional powers he could de legate it or not. 


Mr. Forrester. I would be del iohted to do ar eould be the final 


— wk. Phis bill now has reduced itself down to a point where 
f Isa qu iesti of relief for contractors. Most agencies who are en 
gaged inn era ial defense work have authority to negotiate contracts. 
That is what the original First War Powers Act was: the basis for 
pra ne it in the first place was to relax normal contracting proced- 
ures, that 1s, e mpet itive bidding, advance payments, bonds, because 
defense agencies did not have the authority as they do now under the 
Armed Services Procurement Act and the Administrative Services 


ind Pro rement Act, to nevoti ite contracts based on a mere determi- 
nation that it is necessary in the interests of national defense. 

Mr. Fri HAN, Let me ask you this. Assume, we will say, the De- 
partment of Defense has a contract that has been in existence, we will 
say, for a month or so, and some difficulties arise and they feel that 
it is absolutely essential in the successful prosecution of our defense 
effort that this company that has bogged down in its contract ful- 
fillment should be given some kind of a relief by a change in that con- 
tract. Isthere any way in which the defense agencies could deal with 
that contractor in order to get the items contracted for without the 
passage of this legislati on ?é 

Mr. Kann. I do not know of any specific authority for the defense 
departm ents comparable to the authority that they have under the 
First War Powers Act to amend a contract without consideration. 
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Sut last year when the bill was presented, as I recall, there were 
15 or 46 contracts that needed to be amended in le ‘r to maintain the 
war production of these contractors and because they were caught in 
spiraling prices. But here it is a year later when all contractors who 
are entering into a contract should have a contingenc y in their con- 
tract to allow for adjus stments in prices that they May have to pay 
for the contract material. There is certainly a cushion in their con 
tracts. We just do not see why the same reasons that were used last 
year are necessarily applicable to this year, because prices are more 
stable. 

Mr. Frtenan. If this legislation were not continued, we will sa 
it expires on June 30, then if some of these companies that have con- 
tracts with defense agencies feel that they need relief, would they 
be able to get it under the present law even though it expires on June 
30, or must they make their claim before June 30, the expiration date 
of this legislation ? 

Mr. Kane. Well, I would say that their claim would have to be 
in before the expiration of this law, and as to the question whether 
it could be acted upon by the department after that date, I am not 
prepared to answer. I am not sure whether they would or not. 

Mr. Fretiegnan. Thank you very much, Mr. Kane, unless there is any- 
thing further you would like to present. 

Mr. Kane. That is all Mr. Chairman. Thank you very much. 

Mr. Forrester. I would like to ask Mr. Kane this: Mr. Kane, this 
particular report that you read, was that passed through the Comp- 
troller General, this particular statement that you read ? 

Mr. Kane. I assure you that this expresses exactly what he thinks 
and, incidentally, it is based primarily on the report that was actually 
furnished your committee. There are very few changes in it. 

T think that Mr. Warren saw the statement. 

Mr. Forrester. But you do know it does reflect his views ? 

Mr. Kann. Absolutely. He knew I was coming up here and I told 
him the substance of the report. He said that he hoped the commit- 
tee would see the dangers involved in extending this law another year. 
It is something that will just keep on going forever, as one witness has 
indicated. 

Mr. Feianan. You stated there it would be unfair to the contractor, 
because he would be in the dark as to the circumstances under which 
he may subsequently, if he finds that he deems it necessary, to ask for 
relief. I suppose you mean there, that when he would enter into a 
contract with the defense agencies, or one of the departments of the 
Government, if he knew that there was no legislation on the books to 
grant him relief in the event of default, he probably would be much 
more circumspect in submitting his bid? 

Mr. Kane. If I were a contractor, I certainly would. 

Mr. Forrester. I think in addition, you meant if he applied for re- 
lief, that then, of course, he would be somewhat in the dark as to 
what that board was going to determine and whether it came within 
the purview. 

Mr. Kanr. Absolutely. I think there have been some witnesses 

Mr. Forrester. The testimony is replete here that that question is a 
oretty broad question, so much so that it can not be defined or has not 
ty defined. Some of the gentlemen here are wanting a definition— 
the small-business group. 
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Mr. Kane. They do not know whether they are entitled to relief or 
not, and if they feel their case has been arbitrarily turned down, they 
have no place to appeal. 

Mr. Forresrer. The appeal would carry it just about ad infinitum. 

Mr. Kane. Of course, when I had in mind appeal, I was thinking of 
an independent agency of the Government. 

Mr. Feiauan. Are you presently auditing some of the contracts that 
may have been modified by other agencies than armed services ? 

Mr. Kane. Oh, yes, indeed. As a matter of fact, we are prepared 
to make a special study of these contracts that have been aha d 
under the War Powers Act without consideration. We are very much 
interested to see what the pattern is. 

Mr. Frignan. Would you be in a position to present to the commit- 
tee any instances where in your judgment there has been abuse and 
favoritism ? 

Mr. Kane. Notatthistime. We actually have not gotten into it far 
enough at the present time. 

Mr, Feiguan. Thank you. I believe we have one gentleman, a con- 
tractor from out of town. Is there anyone else who is desirous of 
testifying ¢ 

You may proceed, General. 

General Brown. We take a very definite view of our authority un 
der the War Powers Act, and that is we know that it expires midnight 
of June 30. We are going to be without power after June 30 to make 
a finding of fact and go to the money bag and get our money to give 
relief. We take the attitude that our finding of fact justifying relief 
must be substantially contemporaneous with the handing out of the 
relief, that there should not be any great lapse of time between. 

We take the view that we actually afford the relief by amending the 
contract that pertains to the relief, and the ame nding of the contract 
has to be based upon the board’s decision to amend the contract, and 
that is dated. 

We are satisfied that we have no authority to make a decision afford- 
ing the relief after the 30th of June. 

I want to just amend my statement I presented the other day as to 
the number of cases pending. I hope the committee understands that 
in a big organization like the Defense Department, to get accurate 
statistics rapidly is a very difficult and sometimes an embarassing 
thing. Our statistics usually run along about a month or a month oot 
a half behind reality. 

The statistics I presented you the other day were correct at the time 
of the report, but we have a subsequent report on the number of cases 
pending. 

I would like the record to show that my statement as to the number 
of cases pending is amended according to the latest reports. A report- 
ing date has occurred since I testified. We have 86 cases total, $15,- 
000,000, still pending with reference to contracts, amendments with- 
out consideration. And we have 74 cases totaling $690,660.50 involv- 
ing correction of mistakes, and we have 9 cases involving formaliza- 
tion of informal commitments. That is the latest report that T was 
able to receive. 

Mr. Feiqguan. Thank you, General. 

General Brown. There have been four cases filed in Ordnance alone 
involving amendment of contracts without consideration. They total 
$148,000. That is in June alone. That is since the reporting date. 
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I was able to get from Ordnance since the reporting date that five 
new cases have come into Ordnance in addition to the regular tabula- 
tion there. That shows the rate at which they come in. — 

I think there are many contingencies that will arise that will require 
or justify applicants’ requesting relief. I would like for the commit- 
tee to keep in mind that the authority expires on the 30th of June. 
We are anxious that no great hiatus take place if the committee sees 
fit to extend the authority. 

I urgently speak on behalf of the Secretary of Defense that the 
authority be extended. Our defense before the committee has been 
that we administer the act conservatively, and with good judgment. 
We are always on guard against the charge of waste. 

Mr. Fetenan. Thank you, General. The committee appreciates 
your bringing us up to date with reference to these applicants. In 
the event that this act would expire June 30, you would not be able 
to continue negotiations to make 

General Brown. We would not be able to handle those cases there. 

Mr. FeigHan. Let me ask you one more question. You are speak- 
ing of the board of which you are chairman, I believe? 

General Brown. I am president of the Army board. 

Mr. FreigHan. That has nothing to do with any of these applicants 
who have had contracts with any of these other governmental 
agencies / 

General Brown. That is right. 

Mr. Freiewan. Thank you. Mr. Phillipps. 





STATEMENT OF CARL A. PHILLIPPS, WASHINGTON, D. C. REPRE- 
SENTING FOSTER CO., NEW ORLEANS, LA., AND C. K. TURK CO., 
SOUTH BEND, IND. 


Mr. Puituirrrs. Mr. Chairman, members of the committee, my name 
is Carl A. Phillipps. Iam an attorney with offices in the Tower Build- 
ing here in Washington, D.C. I have been asked by two of my clients 
whom I represent, one, the Foster Co., Inc., of New Orleans, to which 
General Brown referred, and the other, the C. K. Turk Corp., of South 
Bend, Ind., to speak in their behalf. 

I have come here, of course, on the primary question of this word- 
ing of “essentiality,” and so as not to take any longer the time of your 
committee, I will say that upon the assumption that this act will be 
extended another year in some form or other, that this feature of es- 
sentiality, in our opinion, should be deleted for the reasons that have 
been already set forth. 

But I think that it might be well to clear the record as to the status 
of the Foster Co., for instance, with reference to the administration 
of Public Law 921, and also, incidentally, the C. K. Turk Corp., because 
they have the same problem. 

The general is correct in saying that the Foster Co. has not yet 
come in under Public Law 921, but we have, with reference to that 
same contract involving 300,000 units by the company, a claim—as 
a matter of fact, two claims, that have been pending for some time 
before another board of the Defense Department known as the Armed 
Services Board of Contract Appeals. 

You gentlemen are probably familiar with it, but, first, we have the 
price-adjustment board, with which we are concerned, really, here 
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in the administration of Public Law 921. And then there is this 
other board, the Armed Services Board of Contract Appeals. 

It is our opinion that the question of hardship should not be con- 
fined solely to cases where price increases have occurred because while 
Mr. Noone’s American Awning Co. did experience, in its portion of 
the contract, price increases, Mr. Foster down in New Orleans did not 
have sufficient price increases to warrant his coming into the general’s 
board for relief. What we did have, however, is something that has 
affected my two clients and many others, and if the act is extended we 
expect to go on with an appeal under Public Law 92 

In most of these contracts are provisions for the fur nishing of Gov- 
ernment-furnished materials. With the advent of Korea especially, 
what has happened is that the Government has not been able in numer- 
ous instances, and in mine particularly, and also Mr. Noone of the 
American Awning Co. case, to furnish the materials on time. 

Mr. Foster did suffer what we regard as substantial losses, and he 
has come in and right now we have two appeals involving this con- 
tract before the Armed Services Board of Contract Appeals asking 
for a price adjustment. Whether we will be successful or not, I do 
not know. 

There are certain distinguishing features that we have to point out. 
One of the difficulties—we already having been turned down by the 
contracting officer in New York—is that apparently the contrac tors in 
all these cases are today contracting their rights away in the event 
there are delays in the furnishing of Government materials, because, 
while a certain provision of the standard contract provisions provides 
that equitable adjustment shall be made in certain instances involving 
Government delays and furnishing materials, they go on to say in one 
last phrase: “except that no relief shall be given in the case of con- 
sequential damages or loss of profit.” 

My clients did lose, they suffered losses in both their contracts, so 
we have no question of profit involved, and the whole question turns 
on what are consequential damages. We are going to try to establish 
that increased costs such as overhead, tying up of plant, not being able 
to proceed on any other orders because it was necessary that our plants 
be kept in a stand-by condition, are direct results of the Government’s 
fault, and that we should be given relief if we can not get relief legally, 
because, say, we have contracted our rights away, then we wish to and 
expect to come in under Public Law 921 if it is extended. 

In other words, we think that instances such as that are hardships, 
so that as I say, I thought that I should get this record clear on behalf 
of the Foster Co. 

We do not have a case where Mr. Foster is going to the wall, I will 
admit that. But I frankly do not believe that, as I read all the 
hearings on this whole matter, which I have tried to pursue diligently, 
that a contractor is required first to be in virtual bankruptcy. It 
is a question, of course, of just when has he suffered hardship. 

We are taking the position that we have suffered a hardship, and 
that we will come in under Public Law 92 

Mr. Fricuan. You feel that Public Law 921, as it is administered 
now, vives you sufficient opportunity to present your case ¢ 

Mr. Puitiurrs. No; I do not, Mr. Chairman, not if they are going 
to be obliged to adhere to this interpretation of “essentiality.” The 
canvas manufacturers are not in themselves, as I understand it, essen- 
tial to the present defense effort right now. Some of the products, 
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however, that they turn out are essential, and in that case, for in- 
stance, with reference to this C. K. Turk Corp., I might say there 
that Mr. ‘Turk’s company has been hit so badly with some of its Gov- 
ernment contracts and losses under it that they have had to sell at 
least one plant within the past year, but he himself, his company, is 
not essential, but we do know that the product that he turns out— 
1 forget just now the exact nature of the convas product—has been 
determined as essential, a certain kind of cotton duck. 

He still owns a mill down South, the only chance for which to suc- 
ceed is if C. K. Turk Corp. succeeds. That mill’s product is this 
essential type of cloth. I could give the general the detailed infor- 
mation on that later and that would be a question of fact. But we 
are going to try to prove, for instance, that if this essentiality question 
stays in “the picture, there is a tie-in because the essentiality of the 
goods that the C. K. Turk’s affiliated corporation supplies being 
essential, it is, therefore, necessary that the C. K. Turk Corp. itself 
be regarded in a running chain as likewise essential. 

However, as I say, we do not advocate this interpretation of essen- 
tiality. The definition, for instance, of facility as | understand it, is 
to assist, to he ‘Ip out, and I cannot in the light ‘of all the hearings, see 
that it 1s nec essary to come to that conclusion that it must be essen- 
tial to give the fair interpretation to it. 

Mr. Forrester. Mr. Witness, would you recommend legislation 
with the word “facilitate’ or “facilitation” to be construed in its ordi- 
nary meaning? Would you recommend that kind of legislation ¢ 

Mr. Pituuirs. Yes, 1 would. And I believe, sir, that when you 
do construe it in its ordinary meaning, that it is not necessarily to 
read into it the definition of “essential,” or “essentiality.” 

Mr. Forrester. What I am wondering, Mr. Witness, wouldn’t that 
stand to bankrupt this country if you were in a war period of, say, 10 
ov 15 years? Wouldn't that absolute ly wreck you? 

Mr. Pauses. Wreck the Government ? 

Mr. Forrester. Yes, sir. 

Mr. Puiuirrs. I don’t believe so. As contrasted with what you 
were talking about some time ago with one of the other gentlemen, 
as contrasted with bids in connection with private industry and Gov- 
ernment industry, frankly, we bidders on Government contracts are 
really pretty well pinned down in the provisions that we must agree 
to. The provisions are all put in there by the procuring officers. 

The General Services Administration and others have worked out 
this form, and unless the contractor bids with no deviation therefrom, 
his bid will definitely be thrown out. He will be regarded as not 
responsive, and the trouble is that with all that fine print that is in 
= contracts, I think a great majority of the contractors don’t 

‘eally realize what is happening. 

For instance, as I say, with reference to this particular provision in 
the standard contract provisions relating to the furnishing of Govern- 
ment materials, there 1s this phrase of about 12 lines typewritten, and 
my clients have expressed surprise when they first received notifica- 
tion that their claims were being rejected. They had no idea that 
what they were coming in for wasn’t already a right that they had 
in this contract. 

But when it comes to the question of eventually wrecking the Gov- 
ernment, I don’t think so because I still think that each case does have 
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to be decided upon its own partic ‘ular merits, and then if after con- 
sidering the particular merits, but without regard however to the 
necessity of employing the word “essentiality,” if after considering 
the ease the contractor is entitled to relief, then he should be given 
it. If he should not be entitled to relif, then 1 think the Defense De- 
partment is entirely correct, say, rejecting the claims. 

Mr. Forrester. Wouldn't you be authorized to conclude that when 
any contract is made, the contract would not have been made if they 
had not thought that was going to facilitate the defense, and that with 
that construction, every sort of contract would be subject to the inter- 
pretation that should be brought within the purview if you are going 
to use the word “facilitate,” because I would hardly imagine that any 
department would make a contract and then disown the fact that they 
thought it was going to facilitate. They shouldn’t make the contract 
in the commencement if they didn’t think that. 

Mr. Putcutprs. That is right. I do think that you are absolutely 
correct in that observation, that every contract facilitates or assists 
the defense effort as it now stands. That isthe way the law now reads, 
That is the phraseology in the law—the word “facilitate,” so that 
there is still a question then just where does a certain contractor to the 
extent of the relief that he needs come into the pic ture and where would 
another contractor drop out of it. 

I do not know, for ex: imple, that my twoe lients’ cases are the tvpe 
which if they can come in under Pub lic Law 921, will be the type that 
could qualify. But I do know that they would not be able to qualify 
unless, say, in the case of the Turk Co. where we can bring in this asso- 
elated mill which turns out this absolutely certified cotton duck into 
the picture, that neither one will be able to meet the test of essentiality. 

Mr. Forrester. But if you are just going to use the word “facili- 
tate” then everybody is in there, your clients and everybody else is in 
there. 

Mr. Puintuirrs. They will to start with, I think, and I thir!’ they 
should he . 7 

Mr. Forrester. They will be as long as the word “facilitate” is in 
there. 

Mr. Prnuuiprs. Yes. In other words, the question of essentiality 
will not have to be met and so that nobody will be barred as far as 
that is concerned. 

Mr. Forrester. In other words, it is just a broad principle there 
that any man can come in without any consideration and ask that his 
contract be amended 4 : 

Mr. Puiturprs. No: what I was saying that where the conditions 
erise Which are beyond the control of the contractor in using good 
business prudence, good business sense in bidding and, as I say, in my 
particular case, the instances that I cite are those where it was abso- 
lutely beyond the control under any circumstances for my clients, but 
was something within the control of the procuring officers, they could 
not furnish the material to them for rather extensive periods of time. 

Mr. Forrester. That would not be covered by this legislation as it 
is now drawn. If you are going to give that broad interpretation to 
the word “facilitate,” it looks like to me everybody is in there and 
there is not any particular thing you have got to prove except that you 
have got to show the facilitated defense. 

Mr. Puiuutprs. The hearings do show that there is supposed to be 
a hardship. I think the intent of Congress in enacting this legislation 
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Is, as VOU have mentioned before, not to bail out everybody, but they 
must be so-called hardship cases, : 

Asa matter of fact, the board that hears these cases is referred to as 
the “hardship board.” 

So that you do have to have what constitutes at least a hardship 
under all the facts. 

Mr. Forrester. And then the word “hardship” comes up for inte1 
pretation, too, 

Mr. Puiturprs. That does, but that is, I believe, quite different from 
the question of essenti: lity, —— We only have one hurdle where 
we have to prove a hardship, | nit in this case we have two hurdles, 
essentiality and hardship. 

Mr. Forrester. That is all. 

Mr. Feieuan. Thank you very much, Mr. Phillipps. 

1 would like to recall General Brown for just anothei question, 
if I may. 

General, I just noticed from the most recent report of the cases 
that have come before your committee, it indicates that right until 
the deadline of whatever expiration date we may put on this. if the 
full committee of Congress decides to extend it, that right up to that 
very date there will be applicants for adjustment or relief. 

So I was wondering if it might not be advisable if this is to be 
extended at all, to set some period of time, perhaps less than a full 
year, SO that many of the contractors who are bi ce ling, will recognize 
the fact. that this Public Law 921 will expire within a certain given 
time, and when they make their bids, they would be more likely to 
consider the fact that they had better vet down to common ord nary 
business methods such as the Comptroller General Warren has sug 
vested would be the method of operating on these contracts. 

Of course. another factor that I had net considered is that these 
other agencies have this power. I must confess I thought it was 
only for the defense agencies for procurement. 

Do you not think that we ought to set some definite cut-off date? 
Otherwise, it might be expected to continue in perpetuity. 

General Brown. I do not know how to answer your question, Mr. 
Chairman. My instructions, of course, are—and it has been the 
defense legislative program—to have it extended for a year. I am not 
authorized to advocate anything except the defense program. 

I should think that most of the cases that are coming in are still 
cases that had their inception between a few day s be fore the Korean 
incident started and the time that controls were imposed, and they 
are just finding out about these things. They are just vetting edu 
cated. I do not think that the cases that are still coming are neces 
sarily the result of deliberate otal improvident bidding. 

I think the great majority of people coming are honest people. 
This has been my observation. The great majority of cases are un 
fortunate cases, and I do not think that I would like to advocate 
any cut off date short of the 30th of June 1953. 

I think that I would be willing to promise the committee on behalf 
cf the Defense Department that we would administrative ‘ly take steps 
to request all people that were going to submit claims under the act. 
to submit them by a certain date short of the 50th of June, probably 
within the next 6 months. 
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But, Mr. Chairman, I would like for you to just take into considera- 
tion what is happening in the Nation now, and how many cases may 
grow out of the steel difficulties that people are having. 

There is, also, I understand, a possibility of a series of cases arising 
out of aluminum difficulties. Those are certainly uncertain things, 
and the most careful bidder in the world could not help if he gets his 
steel supply cut off or his aluminum supply cut off or some other 

strategic material cut off and he cannot come through with his con- 

tract. We think in all sincerity, with the honest effort that we have 
made to administer the act fairly and conservatively, that we should 
be given the authority to continue to try to exercise our good judg 
ment. And that any cutoff date should be an administrative cutoff 
date for the departments rather than the legislative cutoff date. 

Mr. Feignan. General, I know you probably would not want to 
invade the field of any other boards to whom are presented claims 
such as your board administers. But I was wondering if you would 
care to adviss this committee, if you do happen to know if the standard 
of these other boards of other agencies who veceive these claims or 
tc whom these applicants come for relief, and criteria, are pretty 
much in line with that which is exercised by your board ¢ 

General Brown. I can only speak with reference to the military 
———. I do not know anything about the Agriculture Depart- 

ent. I do not know about the Interior Department. I asked the 
Sole rior Department general counsel about whether they were having 
any contracts amended. He said they hardly knew about the act. 
I have an idea, if the truth were known, you will find that Agricul- 
ture hardly knows about the act. It must receive very little attention 
or consideration, because their necessities cannot be anything like the 
driving necessities of the Defense Department, which is directly en- 
gaged in procurement. 

So far as the military departments are concerned, they know what 
the standards of my board are, and I know that Navy has made 
an effort recently to try to bring its decisions in line with the Army 
board’s deci isions. 

I hope that you can understand this, that in many fields there is one 
of the three military departments designated as the procurement 
agent for all three of the departments. Most of the fields in which the 
Air Force has had difficulty have been where the procurement is dele- 
gated to the Army. For instance, Schuster Woolen Mills and Hay- 
ward Woolen Mills were all Air Force cloth and Air Force money 
where the Army happened to be the delegated contracting authority 
for the Air Force. I think most of the Air Force’s big problems are 
solved by the Army board. 

Mr. Freianan. Thank you very much. 

Mr. Forrester. General, one thing I was interested in, in your 
statement there, is that you said you want to insist on an extension for 
| year on account of the steel situation. That is cert: ainly one situation 
that the small-business man and the man who makes goods shares in 
common with the other parties. 

General Brown. I am satisfied that if he is producing anything that 
can be spelled out to be important for the defense effort, and he gets 

caught in the steel jam and he comes for relief, I have an idea that 
the great majority of them will get it. 

There may be somebody who does not. 





AMEND FIRST WAR POWERS ACT, 1941 { 


-_- 


1 would like to see if we cannot clarify the regulations, just exactly 
What the regulations are. Here are the standards. I am reading 
from regulations governing the exercise of certain authorities granted 
by title II of the First War Powers Act as amended, and Executive 
Order No. 10210 issued thereunder. Part I is veneral considerations, 
but part IT: 


STANDARDS GOVERNING EXERCISE OF AUTHORITY 


(1) Any action taken under part II must be based on a finding that the 
national defense will be facilitated thereby. (2) The determination of whether 
in a particular case a contract amendment to be entered into without considera- 
tion, or the correction of a mistake, or ambiguity in a contract, or the formaliza 
tion of an envelope commitment, will facilitate the national defense is a matter 
of sound judgment to be made on the basis of all the facts of such case, although 
it is obviously impossible to predict or enumerate. 

All the types of cases with respect to which relief may appropriately be granted, 
samples of certain cases or types of cases where relief may be proper, are set 
forth below. Such enumeration is not intended to exclude other cases where the 
circumstances are such as to warrant the granting of relief, and even in the 
enumerated cases, other factors may result in a denial of relief. 

That is the general standard, and they give you some examples: 

Amendments without consideration 
and here is the thing that everybody gets off the track on— 


(1) Where an actual or written loss on a defense contract, however caused, 
will impair the productivity of the contractor or whose continued operation as 
a source of supply is found to be essential to the national defense, the contract 
will generally be equitably adjusted to the extent necessary to avoic such im- 
pairment of the contractor's productive ability. 

I have taken the attitude that the standard is set out before they 
start giving any examples, and it is a matter of sound judgment on all 
the circumstances. 

I have tried to indicate to the committee the factors that went into 
the exercise of the sound judgment. I tried to tell the Moody com- 
mittee that, although I gave lip service to the word “essentiality.” 
If they will examine the findings of my board, after the first few cases, 
they will find in most instances that we steer clear of the bugaboo 
“essentiality.” We spell out the circumstances surrounding the pro- 
curement, the nature of the article, the uniqueness of the article, the 
purpose for which the article is being produced, who is producing it, 
how many other people produce it or can produce it, what is the price, 
what would be the delay if we defaulted and went somewhere else. 
And all the circumstances, whether it is good business judgment, to 
continue to procure the article or to go somewhere else. 

I do not know how to get away from all the argument about essen- 
tiality. Early in the proceedings someone wanted to get together 
and define “essentiality.” I object to anybody trying to define 
“essentiality.” because the minute we try to define it, we will find that 
there is some case that falls on the ambits of it or on the outside of it. 

[ still think that good business judgment on all the circumstances as 
to whether the procurement is vitally important is a common-sense 
judgment to go by and that we should not tinker with the definition. 

Mr. FetcHan. Thank you very kindly, General. 

That will conclude the hearings. The committee will go into execu- 
tive session. ; ' 

(Whereupon at 4:55 p. m., the committee went into executive 
session. ) 
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ASSISTANT SECRETARY OF DEFENSE, 
Washington 25, D. C., December 29, 1951. 
Hon. SAM RAYBURN, 
Speaker of the House of Representatives. 

Dear Mr. SPEAKER: There is forwarded herewith a draft of proposed legisla 
tion to amend the act of January 12, 1951 (64 Stat. 1257), amending and extend- 
ing title II of the First War Powers Act, 1941. 

This proposal is a part of the Department of Defense legislative program for 
1952 and it is in accord with the program of the President. The Department of 
Defense recommends that it be enacted by the Congress. 


PURPOSE OF THE LEGISLATION 


This legislative proposal would amend Public Law 921, Eighty-first Congress 
(64 Stat. 1257), to extend title II of the First War Powers Act, 1941, for 1 year 
beyond its present expiration date of June 30,1952. This would extend the power 
of the President to authorize any department or agency of the Government 
exercising functions in connection with the prosecution of the national-defense 
effort to enter into contracts and into amendmets or modifications of contracts 
and to make advance, progress and other payments thereon, without regard to 
the provisions of law relating to the making, performance, amendment, or modi- 
fication of contracts whenever he deems such action would facilitate the 
national defense, subject to the additional provisions which are set forth in title 
Il of the First War Powers Act, 1941. 

Specifically, the Department of Defense, by virtue of this act, derives its 
authority to indemnify contractors including the assumption of war risks and 
other special hazards. The cost, for example, to private companies of obtaining 
insurance on their planes flying into Korea on a mission for the United States 
is almost prohibitive; and, in some Cases, insurance cannot be obtained at any 
price. To insure the availability of these planes for use by the United States, 
the United States indemnifies these companies against loss. 

Also by authority of this act, the Deprtment of Defense is empowered to amend 
contracts without consideration. This includes the extension of the time per- 
formance of contracts and the waiver of liquidated damages and performance 
bonds by the United States. 

The Department of Defense currently is authorized to make advance payments 
on advertised contracts. Without the authority granted by title II.of the First 
War Powers Act, 1941, the Department of Defense could make advance payments 
only on negotiated contracts. 

Legislative references: This proposed legislation is similar to section 2 of 
S. 4266, Eighty-first Congress, which matured into Public Law 921 (64 Stat. 
1257) 

Cost and budget data: It is not possible to make an accurate estimate of the 
fiscal effects of this legislation in the event of its enactment. 

Department of Defense action agency: The Department of the Air Force has 
been designated as the representative of the Department of Defense for this 
legislation. 

Sincerely yours, 
CHARLES A. COOLIDGE. 

Enclosure. 


), amending and extending 


A BILL To amend the Act of January 12, 1951 (64 Stat. 1257 
et, 1941 


title III of the First War Powers A 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2 of the Act of January 12, 1951 
(64 Stat. 1257), is hereby amended by striking out “1952” and inserting in lieu 
thereof “1953”. 
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DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, April 14, 1952 





Hon. JOHN L. MCCLELLAN. 
Chairman, Committee on Government Operations, 
United States Senate. 

DeaR Mr. CHAIRMAN: I refer to your letter of March 28, 1952, requesting 
additional information as to the necessity for extension of title II of the First 
War Powers Act of 1941 for another year. The bill, 8S. 2421, pending before 
your committee would accomplish this purpose. 

The Office of the Secretary of Defense has delegated to this Department the 
responsibility for replying to your request. 

Pursuant to title II, the President may authorize Government departments 
which are exercising functions in connection with the national defense to enter 
into contracts and into amendments or modifications of contracts and to make 
advance, progress, and other payments thereon without regard to the provisions 
of law relating to the making, performance, amendment, or modification of the 
contracts whenever he deems such action would facilitate the national defense 
Pursuant to this authority, the President, on February 23, 1951, issued Execu 
tive Order 10210 authorizing the Secretaries of Defense, the Navy, the Army, and 
the Air Force to exercise the authority granted by title II] with certain 
limitations. 

The authority granted by this act has been considered in the present situation 
to be of an extraordinary nature and generally is used only in situations where 
the basic procurement statute, the Armed Services Procurement Act of 1947, 
does not meet the emergency need. 

Examples of types of cases where the authority may be used include the 
following: 

An amendment without consideration may be made where an actual or threat- 
ened loss on a defense product will impair the productive ability of a con- 
tractor whose continued operation as a source of supply is found to be essential 
to the national defense. Such action is not designed to afford relief to any 
contractor who suffers a loss or will not receive his anticipated profits but is 
rather designed to insure the continued availability of a necessary source of 
supply. 

Contracts may be amended to correct mistakes and ambiguities. Such mis 
takes and ambiguities are often unavoidable in an expanded defense pregram, 
and the procedure affords expeditious and fair relief to assure continued pro 
duction. 

In some cases contractors may be asked to proceed in advance of a formal 
contract on written or oral instructions. Title I1 would permit entering into an 
appropriate contract providing fair compensation for materials, services, or facil 
ities provided under such an informal commitment. 

The authority to grant relief in the situations described above has been re 
tained at high levels in each military department 

At the present time there are pending within the Department of Defense 74 
claims totaling $13,177,873.11 for amendments without consideration : 60 claims 
totaling $1,428,542.18 for correction of mistakes; 15 claims totaling $251,315.89 
for formalization of informal commitments. Relief on these claims can be ex- 
peditiously granted under authority of title II to permit the contractor to pro 
ceed with production. 

There are situations in which Government contractors are engaged in especial 
ly hazardous work for the military services, and it is necessary to agree to in- 
demnify them promptly for damages to facilities and equipment in order that 
the work may continue without delay. Title II would authorize such indemnities 
in lieu of insurance, the cost of which, if obtainable, would be prohibitive. 

Title II further permits such acts as the extension of delivery dates in appro- 
priate cases, and the making of advance payments or partial payments in situa- 
tions where such payments would not otherwise be authorized. It has permitted 
the emergency sale of spare parts to civil airlines where necessary to keep the 
airlines operating. 

The authority granted by title II is vitally necessary to the national-defense 
effort. The expansion of industry and the pressure of defense procurement both 
in terms of volume and urgency impose heavy burdens on the industrial system. 
Procurement of such a complex nature in an era of rapid expansion and develop- 
ment inevitably causes strains and hardship. Without some flexibility in pro- 
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curement authority, many concerns, particularly small concerns, would be lost 
to the defense effort 

The exercise of title II authority permits the defense agencies to make the 
necessary adjustments to assure the continued availability of essential productive 
capacity Without this authority, it will be impossible to use the special pro 
curement techniques necessary and proper in situations of military or production 
urgency, which permanent laws are not designed to afford. 

As you know, title II now contains a provision that any contract entered into, 
amended, or modified under the title must contain a clause permitting the Comp 
troller General of the United States to examine the books and records of the 
contractor or of his subcontractors. 

It is the view of the Department of Defense that the title IT authority is a 
vitally necessary supplement to other contracting authority and it most earnestly 
urges the enactment of S. 2421. 

Sincerely yours, 
R. L. Gieparric, 
Under Secretary of the Air Foree 


COMPTROLLER GENERAL. OF THE UNITED STATES, 
Washington 25, June 10, 1952. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

My Drar Mr. CHAIRMAN: Reference is made to your letter of June 38, 1952, 
requesting an expression of my views on H. R. 5944, Eighty-second Congress, 
entitled “A bill to amend the act of January 12, 1951 (64 Stat. 1257), amending 
and extending title II of the First War Powers Act, 1941.” 

The proposed legislation would extend until June 30, 1953, the authority of the 
President, under title II of the First War Powers Act of 1941, relative to the 
making, amending, or modifying of contracts without regard to existing law 
whenever such action would facilitate the national defense. Since the provisions 
of H. R. 5944 are identical with those of S. 2421, which was the subject of office 
report of April 18, 1952, to the chairman, Committee on Government Operations, 
United States Senate, a copy of that report is enclosed herewith. 

I remain unconvinced of the necessity for extending title II of the First War 
Powers Act, and repeat the recommendation expressed with regard to S. 2421 that 
this proposed legislation should not be enacted into law. 

Sincerely yours, 
LINDSAY C. WARREN, 
Comptroller General of the United States. 
Enelosure 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, April 18, 1952 
Hon. JoHN L. MCCLELLAN, 
Chairman, Committee on Government Operations, 
United States Senate, 

My Dear Mr. CHAIRMAN: Reference is made to your letter of March 20, 1952, 
acknowledged by telephone on March 21, requesting an expression of my views 
concerning the provisions of S. 2421, Eight-second Congress, entitled “A bill 
to amend the act of January 12, 1951 (64 Stat. 1257), amending and extending 
title Il of the First War Powers Act, 1941,” and advice as to whether or not 
there is need for a continuation of the authority granted by the cited act. 

The act of January 12, 1951, in pertinent part. reactivated title II of the First 
War Powers Act, 1941, to permit the President to authorize any department or 
agency of the Government exercising functions in connection with the national 
defense to enter into contracts and into amendments or modifications of contracts 
heretofore or hereafter made and to make advance, progress, and other payments 
thereon, without regard to the provisions of law relating to the making, per- 
formance, amendment, or modification of contracts whenever it is deemed that 
such action would facilitate the national defense. 

At the outset I wish to place myself on record as one who is a firm believer 
in the sanctity of contracts. Also, I believe that the laws with respect to con- 
tracting, ete., which the Congress has enacted over the years for the purpose of 
controlling and safeguarding the expenditure of public funds should not be 
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lightly cast aside. Particularly am I fearful of any law, such as that here in- 
volved, which, for all practical purposes, confers unlimited authority to modify 
contracts without consideration, provided only that it be certified that “such 
action would facilitate the nationa! defense.” The danger of abuse, inherent in 
the granting of such extraordinary power, must be evident. 

S. 4266, Eighty-first Congress, second session, which became the act of Jan 
uary 12, 1951, as originally presented, proposed that it “shall remain in force dur- 
ing the national emergency proclaimed by the President December 16, 1950, 
or until such earlier time as the Congress by concurrent resolution or the Presi- 
dent may designate.” However, in accordance with the discerning and sagacious 
recommendaton of your commttee (then known as the Committee on Expendi- 
tures in the Executive Departments), the bill as passed by the Congress pro- 
vided that the authority granted thereunder is no event would remain in force 
beyond June 30, 1952. .The legislative hearings of your committee were sum- 
marized in Senate Report No. 2686 wherein, it is stated, in part, that 

“The effect of the committee amendment is to terminate this authority June 30, 
1952. It should be emphasized that by imposing this termination date there is 
involved no speculation on the part of the committee as to how long the emer- 
gency or for what period the powers granted under this bill may be required. 
The committee felt it imperative in view of the urgent need for the powers granted 
under the bill to act at the present session of Congress as requested by the Presi- 
dent in his message to Congress on December 18, 1950. The effect of the termina- 
tion date will be to permit the Congress to obtain reports relative to the opera- 
tion of the provisions of the bill and the need for their continuation before the 
expiration date. This would in effect require the resubmission of the matter 
to Congress and its approval before continuation of the powers granted for an 
indeterminate national emergency. 

“Witneses appearing before the committee testified that the authority to 
let contracts through negotiation can now be exercised as a result of the declara- 
tion of the national emergency, but that there is considerable doubt as to whether 
authority now exists for modifying contracts after they have been entered into. 
It was pointed out that agencies responsible for defense production will there- 
fore need additional authority to modify existing contracts in order to avoid 
undue delays in production, and to provide essential goods for the emergency. 

“Representatives of the Department of Defense stated that there were at 
present 45 distress contracts in the Army alone under which contractors were 
facing possible bankruptcy because of fixed prices in such contracts, now entirely 
inadequate to meet increased costs. Unless the Congress takes immediate 
action many of these sources of supply will be denied the Government and, in 
certain cases, contract price adjustments are essential to keep the firms in pro- 
duction and to avoid bankruptcy. The main objective was explained to be, not 
to prevent losses on Government contracts because of increased costs except in 
extreme hardship cases, but to afford relief to small business firms who might 
otherwise be prevented from completing deliveries on such contracts because of 
increased costs.” 

It is appreciated that in periods of national emergency, circumstances do 
arise that make it desirable to enlarge the authority with respect to contracting 
procedures. Such a situation arose with the inception of the Korean conflict 
which skyrocketed both labor and material costs. As indicated in the above- 
quoted hearings, it was considered that, in the interest of the national defense, 
remedial legislation was necessary to permit the adjustment or modification of 
certain fixed-price contracts for military materials and supplies. It is now 
proposed in S. 2421 to extend the authority conferred by the act of January 12, 
1951, from June 30, 1952, to June 30, 1953. 

While the question of whether the act of January 12, 1951, should be extended 
for another year is one of policy for the consideration of the Congress, this office 
is not informed of any compelling reason which would justify the proposed action. 
Certainly, no authority or power of so broad a scope should be granted if a clear 
ease for its necessity cannot be made. It is assumed that the fixed-price con 
tracts referred to in the prior hearings before your committee have been modi- 
fied, or now will not be, and the circumstances justifying the act of January 12, 
1951, amending and extending title II of the First War Powers Act, 1941, are 
net now present, at least to the extent they then existed. Costs of performance 
of contracts, while inflated, are nevertheless more stable. 

It is my considered opinion that S. 2421 should not be enacted into law. 

Sincerely yours, 


FRANK L. YATES, 
Acting Comptroller General, of the United States. 
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STATEMENT OF SMALL DEFENSE PLANTS ADMINISTRATION URGING ADOPTION OF 
PROPOSED AMENDMENT TO TITLE II OF THE FrrST WAR Powers Act, 1941, 50 
UNrrep STates CopE APPENDIx, SECTION 611, AS AMENDED BY PUBLIC LAW 921, 
KIGHTY-FIRST CONGRESS 


[ am grateful for the opportunity of clarifying the position of Small Defense 
Plants Administration on H. R. 5944, which would extend title II of the First 
War Powers Act, as amended by Public Law 921 (Slst Cong.). Mr. Taylor, the 
Administrator, very much regrets that previous commitments have made it 
impossible for him to appear personally. 

Your chairman has already received our letter of June 13, 1952, enclosing ¢ 
proposed amendment together with a written statement in support of that 
amendment. I will therefore confine my remarks here to an explanation of 
the circumstances which impelled our Administration to urge amendment of 
this bill after it had already been passed by the Senate. 

As you know, Small Defense Plants Administration was not yet in existence 
at the time Public Law 921 was enacted. It was the Department of Defense 
that urged the passage of that act. In testimony before the Senate Committee 
on Expenditures in the Executive Departments on December 20, 1950, the De- 
partment of Defense spokesman unequivocally stated that the need of small- 
business concerns for relief from unforeseeable spiraling of production costs 
was “the most urgent reason” for requesting the legislation (Senate Hearings 
on S. 4266, SiIst Cong., p. 29). The report of this committee (H. Rept. 3227, 
Sist Cong.) and the debate on the floor of the House, January 1 and 2, 1951 (96 
Congressional Record 17042-17046, 17122-17127), made it clear that the intent of 
Congress was to “bring practical justice” into the otherwise rigid dilemma of 
business concerns bound to an inflexible price originally arrived at in good faith 
but rendered illusory by inflationary increases in the cost of labor and materials. 
However, the administration of this act by the military in such a case has in 
no way been based upon doing “practical justice.” 

It was never the intent of Congress, nor does Small Defense Plants Admin- 
istration stand upon the proposition, that every small-business concern should be 
saved barmless from every loss on every Government contract. I agree with 
the Acting Comptroller General that contractual obligations should not be 
lightly assumed nor easily set aside. I am confiident he will also agree that 
national security—both military and economic—demonstrates the wisdom of a 
congressional policy that small-business concerns be accorded “practical justice” 
in their dealings with the Government procurement agencies, 

Congress has assigned to Small Defense Plants Administration the respon- 
sibility of increasing the contribution of small-business concerns to the national- 
defense program. We are therefore gravely concerned to find that concurrently 
some small concerns already contributing to national defense are being placed 
in serious financial jeopardy through severe losses on military contracts due to 
factors far beyond their control as reasonable and prudent businessmen. 

The denial of an equitable price adjustment has resulted in the cessation of 
production by a small-business concern due to impending insolvency, The con- 
tractor was defaulted and the identical item was then purchased by the military 
from other sources at a higher cost than would have resulted from the granting 
of the price adjustment requested. In my opinion such action does not square 
with any reasonable definition of “facilitating the national defense.” A small- 
business concern was lost to national-defense production, a higher price was 
paid for the identical item, and deliveries were delayed. Everyone, including 
the Government, was the loser. Now I recognize that in such a situation the 
military department involved could press a claim against the defaulted small- 
business concern, but the members of this committee will recognize also the doubt- 
ful value of a claim against a near-bankrupt concern. 

Plain reading of title II of the First War Powers Act, together with its legis- 
lative history, indicated that the military departments had adequate authority— 
in fact, that they had specifically requested such authority—to stop further 
erosion of the small-business foundation upon which rests our military and 
economic strength. As with any other foundation, no single brick is indispens- 
able or critically essential. 

The restrictive administration of the act arises from the fact that the military 
departments have misconstrued the language “facilitate the national defense” 
so as to deny equitable price adjustment unless it is shown that the contractor is 
essential to the national defense in the sense of being the sole or indispensable 
source of supply or that the impairment of his productive ability will cause 











AMEND FIRST WAR POWERS ACT, 1941 67 


irreparable damage to the defense program. This test is proper enough in the 
case of loss due to mismanagement, negligence, or any other fault of the con- 
tractor. If a particular contractor is, in fact, an indispensable source of supply 
to the defense effort, it is self-evident that national-defense interest dictates that 
we maintain that contractor in production, whatever the cause of his lo It is 
not proper, however, to carry over the restictive test of indispensabilit, to the 
case of a contractor who has suffered loss on a Government contract due to fac- 
tors not reasonably to be anticipated and far beyond his control. In such a case, 
the test for relief should be whether the contractor has acted competently and 
in good faith and nonetheless has suffered substantial loss due to no fault on his 
part. In such a case Public Law 921 (Sist Cong.) was intended to afford relief 
even though the contractor is a small concern which individually is not indis- 
pensable to the defense effort. 

In a letter to the Secretary of Defense on April 4, 1952, we pointed out that the 
statutory language and history of Public Law 921 did not support the imposi- 
tion of such a difficult burden of proof upon small concerns. We suggested to 
Mr. Lovett that SDPA be given an oppertunity to consult with representatives 
of the Department of Defense concerning revised standards for the adminis- 
tration of title II of the First War Powers Act, as amended. Shortly there- 
after the Senate Select Committee on Small Business sent to the Secretary of 
Defense its Report No. 1459 (82d Cong.), setting forth substantially identical 
conclusions and recommendations for the revision of present "nilitary regula- 
tions on this subject. We had hoped that such recommendations would result 
in voluntary action on the part of the Department of Défense to conform its 
regulations to the intent of Congress in passing Public Law 921. A short time 
later we pointed out to the Department of Defense that the extension of Public 
Law 921 was then being considered by the Senate Committee on Government 
Operations and requested that they reply to our April 4 letter in time to permit 
us to recommend :: propriate amendments to the Senate should such action 
appear to be necessary or desirable. 

In the meantime, the Senate Committee on Government Operations, in its 
Report No. 1488 (82d Cong.), endorsed the conclusions contained in the report 
of the Senate Small Business Committee on the administration of Public Law 
921, stating (p. 5): 

“It is the conviction of the Committee on Government Operations that where 
a defense contractor has suffered extreme financial hardship due to rising costs, 
material shortages, or other economic factors beyond his control, and not with- 
in his contemplation at the time he accepted a fixed-price contract, such a con- 
tractor should be entitled to the relief the Congress intended title IT to afford. 

“The Committee on Government Operations in approving extension of title II 
by no means suggests that the Department of Defense afford relief to every con- 
tractor who suffers financial loss on a contract, and ‘reiterates its position as 
set forth in Senate Report 2686 that the main objective of the legislation is ‘not 
to prevent losses on Government contracts because of increased costs, except in 
extreme hardship cases.’ It is the view of this committee, however, that the 
present policy of the Department of Defense should be broadened so that proper 
consideration may be given to the defense contractor, or subcontractor, who, 
because of economic factors completely beyond his control, faces severe financial 
hardship or bankruptcy, us was intended under the original act.” 

On May 12, 1952, the Senate considered and passed S. 2421, extending for 1 
year title II of the First War Powers Act. At that time the Department of De- 
fense had not yet responded to the conclusions and recommendations of the 
Senate Small Business Committee or to our letter. It is apparent that the 
Senate, as did Small Defense Plants Administration, relied upon the willingness 
of the Department of Defense to take corrective action voluntarily in order to 
bring its administration of Public Law 921 in line with congressional intent. 

It was not until the extension of title II of the First War Powers Act had 
passed the Senate that Mr. William C. Foster, Deputy Secretary of Defense, wrote 
a letter to Senator Moody in which he made it clear that the Department of De- 
fense would not amend its regulations nor would it remove the restrictive test 
of “indispensability” without congressional clarification of the statute. It is 
now clear that the Department of Defense has chosen to ignore the recommenda- 
tions of the Senate Small Business Committee. It is clear that the Department 
of Defense does not feel itself bound by the above-quoted position of the Senate 
Committee on Government Operations. I therefore urge upon this committee 
that, if the authority granted to the military departments pursuant to Public 
Law 921 is to be extended, the congressional understanding of the term ‘“facili- 
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tate the netional defense” be spelled out with such exactness as to preclude the 
military departments from continuing their own restrictive interpretation of 
that languege and thereby all but emasculating the spirit of Public Law 921. 

The amendment we have proposed is no bail-out measure. It will afford no 
relief to those who act incompetently or improvidently. It will not underwrite 
the element of risk which is a normal incident of any contractual undertaking 
for profit, but it will protect the contractor who is threatened with excessive 
loss due to abnormal risk beyond his control, The language of our proposed 
amendment is taken directly from a September 15, 1942, memorandum of the 
late Hon. Robert P. Patterson, then Under Secretary of the War, who set forth 
those standards during World War II under identical statutory language. 

It should not be thought that the proposed amendment will result in increased 
cost of the defense effort. To the contrary, it makes good business sense from 
the Government point of view. War Procurement Regulation XII, section 5, 
subsection 1252.2, in force during World War II recognized that the granting of 
contract amendments without consideration to afford relief of businesses suffer- 
ing losses on fixed-price contracts through no fault of the contractor would 
result in an over-all reduction of Government procurement costs and a substantial 
increase in production efficiency : 

“1252.2 General policy.—-The general policy is to amend contracts to meet 
changed conditions whenever such action will facilitate the prosecution of the 
war. A liberal policy of granting amendments in appropriate cases will (1) 
assist in obtaining close prices and reasonable cost estimates without excessive 
allowances in the price for contingencies against unforeseen risks, and (2) 
insure maximum cooperation and production by assuring contractors of fair 
treatment. By this policy it is believed that the costs of War Department procure- 
ment as a Whole will be materially reduced and that the efficiency of production 
will be substantially increased. The general principles for carrying out this 
policy are stated in the following paragraphs.” 

The committee has available to it in the report of the Senate Small Business 
Committee a thoroughly documented study of the manner in which the military 
departments’ present criterion of essentiality has resulted in the denial of 
equitable adjustments to all but a handful of small-business concerns. I under- 
stand that a number of small firms are here to present their own cases. It is 
enough for me to note that from the passage of Public Law 921 up to April 30, 
1952, the three military departments together had approved equitable price 
adjustments in only 29 cases, This number is particularly significant in view 
of the fol'owing testimony of Mr. Alexander, former Under Secretary, Depart 
ment of the Army, at the time the military departments were originally urging 
passage of Public Law 921 (hearings before the Senate Committee on Expendi 
tures in the Executive Departments on 8. 4266, Sist Cong., p. 28, Dee. 20, 1950) : 

“Mr. ALEXANDER. The reason why we feel that it is urgent that we get this 
legislation, if we can, now rather than 3 weeks from now, is that we have in 
the Army alone 45 instances of contractors, almost exclusively small business, 
who made fixed-price contracts with us in May or April or earlier, and due to 
the rise of costs, they cannot possibly carry out those contracts without going 
bankrupt.” 

I recognize that title II of the First War Powers Act permits the delegation 
to military departments of powers far beyond the right to make equitable 
adjustments in contract prices. I am aware that the Comptroller General is 
deeply concerned over the possibility that such broad authority might be abused. 
Small Defense Plants Administration is concerned only with the facet of that 
power which would protect small-business concerns from financial ruin due to 
severe losses on Government contracts due to factors over which they had no 
control. One such factor was the spiraling of production costs resulting from 
the outbreak of hostilities in Korea. Difficulties in the steel industry may well 
become another such factor. 5 . 

I do not know, nor do I feel it to be within the area of our responsibility to 
inquire, what other uses the military departments have made, or may make, of 
the broad authority given them by Public Law 921. I do not know for example, 
how many contracts, not authorized under the military departments’ ordinary 
contractual authority, have been executed under Public Law 921. I do not 
know either, how many advance payments, adjustments of delivery schedules 
for delinquent contractors, waivers of liquidated damages, or other actions of 
similar nature have been taken by the military departments under Public Law 
921. It is significant that those actions under Public Law 921 also require 
a finding by the military departments that national defense will be thereby 
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facilitated. Yet the military departments have not, in those situations, felt 
it necessary to limit the exercise of their authority to cases involving only 
essential contractors. If authority to take that type of action has been abused 
or if there has been waste in the military procurement program, I agree with the 
Comptroller General that it must and should cease. I cannot agree, however, 
that any such abuse or waste, if any exists, should be compensated for at the 
expense of financial ruin for small-business contractors suffering from excessive 
loss on Government contracts due to abnormal risks beyond their control 

We therefore urge that this committee incorporate Mr. Patterson’s standards 
of the last World War into the bill for extending the authority of Public Law 
921. Mr. Patterson's language is merely declaratory of what Congress originally 
intended by the passage of Public Law 921 It is clear that Congress can no 
longer await nor expect voluntary action from the military departments. It 
is therefore urged that the proposed amendment be adopted to remove any 
possible misconstruction of the term “facilitate the national defense.” 


[Poubprie Law 921—SI1sr ConGrRESS 


CHAPTER 1230—2Zp SESSION 


AN ACT 
To amend and extend title II of the First War Powers Act, 1041 


Be it enacted bu the Senate and House of Re presentatives of the United States 
of America in Congress assembled, That section 201 of the First War Powers Act, 
1941 (55 Stat. S38), is hereby amended by striking out the words “the prosecu 
tion of the war effort” and the words “the prosecution of the war’, appearing in 
such section, and inserting in lieu of each stricken provision the words “the 
national defense’; and such section 201 is further amended by striking out the 
period at the end thereof and inserting in lieu thereof a colon and the following 
“Provided further, That all contracts entered into, amended, or modified pursuant 
to authority contained in this section shall include a clause to the effect that the 
Comptroller General of the United States or any of his duly authorized repre 
sentatives shall have access to and the right to examine any pertinent books, 
documents, papers, and records of the contractor or any of his subcontractors 
engaged in the performance of and involving transactions related to such con 
tracts or subcontracts.” 

Sec. 2. Title II of such Act. as amended, shall remain in force during the na- 
tional emergency proclaimed by the President December 16, 1950, or until such 
earlier time as the Congress by concurrent resolution or the President may 
designate, but in no event beyond June 30, 1952 

Sec. 3. Nothing in this Act shall prejudice anything heretofore done under the 
said title II of the First War Powers Act, 1941, or the continuance in force of 
any action heretofore taken thereunder 


Approved January 12, 1951. 
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